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JNBOSIIUIICS OBPA3 COLIUAJIBHOM UCTOPUU
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DUAL IMAGE OF SOCIAL HISTORY

Abstarct. The article describes two actually existing concepts of social history. One is based on representation
of history as past. The second - on investigations of social history as the process of activity of people. They contain
the latent assumptions and installations. A problem of the article: to reveal these assumptions and installations, to
define their theoretical-methodological resources and practical orientations, their dependence on a condition of
modern social science and philosophy, their influence on definition of prospects of social life and knowledge.

AHHoTanusi. B crarbe nokasaHsl JBe (aKTHUECKH CYIIECTBYIONIME KOHIIEIIINU COLMaIbHOM ncTopuu. OnHa
6asupyeTcs Ha MpeICTaBICHUH HCTOPUHU KaK MPOIUIOro. Bropast onupaercs Ha Te3HC: YeT0BeUeCcKast ICTOPHS €CTh
nponecc ACATCIbHOCTH n}oz[eﬁ. Onu OMMUPAIOTCS HAa CKPBIThIC JONYIICHNS U YCTAHOBKHU. 3a/:[aqa CTaTbH: BBIABUTH
9T AONYHICHUA W YCTAHOBKH, OHNPCACINTb HX TCOPETUKO-METOHAOJJOIMYCCKUC PECYPChbl W NPAKTHUCCKUC
OpHUCHTAllUU, UX 3aBUCUMOCTb OT COCTOSHUA COBPEMCHHOI'O 06H_ICCTB03HaHI/I$I , UX BJIHWAHHUA HA OCMBICIICHUC

MNEPCOCKTHUB CONHUAIIBHOTO OBITHS U MIO3HAHUS.

Key words; history and terminology, macro and microsocilogy, social process and selfrealization of human
individuals, social dynamics and evolution of social chronotop.

Kniouesvie cnosa: ucmopusa U mepmunoocus,, MAKpo U MUKPOCOYUOTIO2UA, COYUATIbHAA UCmopus U
camopeanuzayusl 4eioeevdecKux UHOUBUOOE , COYUAIbHAA OUHAMUKA U USMEHEHUS COYUAaAIbHOcO XpOHOmMona.

Hcropus u marus cios

B coBpemeHHBIX pa3roBopax 00 HCTOpUH
HEM3MEHHO npucyTcTByeT (paza «Vcropus He umeet
cociaraTeIbHOr0  HakiIoHeHWs». C  HeGoIbIIMMHU
BapuanusIMH OHA PaCHpPOCTPAHMUIACH B MOBCEIHEBHBIX
JIUCKYCCUSIX, B JKYPHAINCTCKOM, HOJNTHYECKOM,
Hay4dHOH, cepax. E€ gacroe ynorpebnenue npuaaér
el akcuomatuueckuil Bec. lHade roBops, MOYTH
UCKIIIOYAETCS BONPOC «A €CIIM HCTOPUST HMEeT
cocnaraTe’lbHOe HaKJIOHEHUE?. ..

OtmeuenHas Bwile ¢paza Morya Obl  OBITH
NPUHATA B KAYECTBE aKCHOMBI, €CJIM OHA MPeIoiaraeT
MCTOPHIO Kak IPOILUIOe, MPUYEM, KaK 3aBepLICHHOE
npouutoe, ucroputo past perfect , ucropuro post
festum, xak ckasanu Obl JpeBHUE. B MO3UTHBHCTCKOM
BapuMaHTe OHa TOT/Aa pEAyLHpyeTcs K Bellam, K
apXeoJIOTHH, K CTaTHKE, ONMCAHHMIO CJIE/IOB 1 OCTAHKOB.
B takoM ciryuae oHa aKIIEHTHPYET B HICTOPHUH 3HAYCHUS
nmaMsTH, pacckasza, omnucaHus. COOTBETCTBEHHO,
UCTOpHYECKash OTBETCTBEHHOCTh  CBS3BIBAaCTCA C
OTBETCTBEHHOCTBIO TEpejl MaMsIThIO, 3aBEPIICHHBIM
MPOLIBIM, JTOKYMeHTOM. Bnacth pakta nepexpbiBaeT
3Ha4Ye€HHE aKTa, O3TOT (aKkT yCTaHABJIMBAIOIIETO,
(ukcupyroiero, packpsiBaroiiero. CoOTBETCTBEHHO,
Ha JajJbHEM IUIaHE OCTaeTcs CyOBEKTHOCTb, K
(dopmupoBaHuio 3TOro (akra MNPUYACTHOTO, HIIU
MOJNCYOBEKTHOCTb, 3TOT  (akT  OQOPMIIIOIIA.
HesBHBIM 00pa3oM JIt0/in OTXOMST Ha 3a{HUH TUIaH.

B.JI. Tlacreprak B mosme «Bvicokas 0oJe3HB»
MHcan:

OmHaXx Il
Hayraj Haspan
mpopokom, [TpenckassiBaromM Ha3a.

HacropaxwuBaromas HWpoHHs, Kacaromascs ¢
oTmpaBHOW (pa3el 00 wuCTOpHUH, HE UMEHOIICH
cocjlaraTeJbHOro HaKJIOHEHUS.

B mpouutom nBanuatom Beke [k XoymasHe
Npu3Baj BepHYTh Jtofed B Teopmio [1]. He menee
3HAUYUMBIM SIBJIICTCS [IPEJIOKEHUE BEPHYTH JIIOJEU B
ucroputo... Ho kax?...

Bpemena

B Hauane — npocToil BOIpoc: a mo4eMy UCTOpUs —
9TO TOJIBKO ONHUCAHHE M OCMBICIEHHE MPOILIOro,
Mo4YeMy K UCTOPUU He NIPUYACTHBI APYTHUe BpeMeHa, ux
uccienoBaHuss W TpakTtoBku? [2] Bcenen 3a
COMHEHUSIMH BBIPACTaIOT MIPEAINOJIOKEHHUS,
HCCIICAOBAHNS U KOHKPETH3AIUH TIPOOIIEMBIL.

B ngeBsaTHammaTroM BeKe BCe 3HAUMTENbHEE
CTaHOBHTCSA HJIes HEMEIKON (HIOCOPCKON KITaCCUKH,
TPAKTYIOIIAsl YEJIOBEYECKYI0 HCTOPHIO KaK MPoIecc
NEeATEJIbHOCTH JTIOJEH.

[Tpu Bcex oroBopkax MOXHO TOJarath, 4TO OHA
OKa3bIBACTCA B TpeH}]e, KakK HpI/IHﬂTO cefz’mac FOBOpI/ITB,
MPaKTUIECKUX U3MEHEHUH B pa3BUTHH OOIIECTBA. ..

Ucropuss  kak  mpouuioe  3aBeplIMBILEECS
OKa3bIBAETCSI MO BOIIPOCOM.

I'erenb Henapoxkom I BeposiTHO

HUCTOPHUKA



L m
EESY

Wschodnioeuropejskie Czasopismo Naukowe (East European Scientific Journal) #5(57), 2020 5

Eciu mogum npusHaoTCs  ABMKYILEH CHIION
0OILIECTBEHHBIX U3MEHEHUM, 3HAYUT U HACTOSIIEE €CTh
TOXe HCTOpHs. boyee TOro, ecimu JIHOAM ABMKUMBI HX
MOTPEOHOCTSIMH,  WHTEPECaMH,  JKCIAHUAMH U
MOPOCKTAMHU, 3HAYUT © Oyaymiee VydYacTBYeT B
CO3UJIaHUH UCTOPUHU

Ho torma m mamate mpuoOperaer Apyroi Momyc
OBITOBAaHM: OHA BKJIIOYAETCS B HACTOSIIEE KaK CIIOCO0

KOPPEeKIIMM ¥  CTUMYJHPOBAaHWA  JAEATEIBHOCTH
COIIMAIBbHBIX HHIUBHIOB.

Mensiercss W B3MISA  Ha  MCTOPHUYECKYIO
OTBETCTBCHHOCTb. 310 yKe HE TOJIBKO
OTBETCTBEHHOCTb 32 COBEpIICHHbIE JesSHMA, a

OTBETCTBEHHOCTh 3@ TEKYINYI0 JEATENbHOCTh, 34
MPOTPAMMBI U MIPOEKTHI KX OCYIIECTBICHHUE.

Hcropust mepexoauT W3 MPOUUIOr0 K CBA3U
MPOIIIOrO, HACTOSIIETO U OYIYIIEro B COMUAILHOM
nporiecce.

BO3HHKAIOT HOBBIE MOTHBBI B TPAKTOBKE CBA3EH
BPEMEHH W TIPOCTPAHCTBA, MPOIECCOB W BEIIEH,
TIPOIIECCOB W Jfojiei. [TOHATHS HCTOPUH, 3BOJIOIHH,
JUTUTEIIBHOCTH, M3MEHYHUBOCTH OBITHS HAYHHAIOT
TECHUTh  TPEACTaBICHHA O  CTPYKTypax H
cootBeTcTBytomiedl yoruke ucropuu [3], [4], [5].
KoMMEHTHPYS 5TO, MOKHO CKa3aTh: MPOIIOE OKUBAET
B HACTOSIIEM, HACTOSIIEE HHKOPIIOPHPYET MPOIILIOE, a
Oymylee MepexruBacT CTAHOBJICHHE B TAKOM CHHTE3€
OPOIILIOTO M HACTOSIIIETO.

[TpuBBIYHBIM OBLIO TOBOPUTH O TPEX U3MEPEHHSIX
npocTpaHcTBa. Tereps HA TEPBBI TUIAH BBIXOIHUT
TIOJIOXKEHHE O YETHIPEX M3MEPEHHUSIX BPEMEHH; TIPHIEM

YCTBCPTHIM OKa3bIBACTCA MIPOCTPAHCTBO. Taxoii
IMOBOPOT npeanoiaaract YTOYHCHHEC O6H.II/IX
HpCI[CTaBJIeHI/Iﬁ mnponecca KakK TEKYUCCTHU,

JUINTENTHOCTH, KOHTHHYalbHOCTH. COOTBETCTBEHHO,
CO3peBaeT HEOOXOAUMOCTh B KOHKPETU3AIMH TTOHSITHS
YeJI0BEYEeCKON NCTOPHH KaK MPOLIECCa U €ro MO3HAHUSI.
Tpebyetcs ero 6onee oObeMHasT KOHIENTYAIH3AIMS U
JIeTaIIN3aIns.

I'panu conuanbHOro nmpouecca

Takas pabora — pmeno gecstwmerwit. OnHa
MPOJEIIBIBAETCS B Pa3HbIX YCIOBUAX, C IPUIIOKEHUEM
Pa3IUYHBIX TEOPETHUKO-METOI0JIOIHYECKUX CPEACTB.
PazBuTtHe 3TOrO0 MOHATHS — COCTaBHOW AJIEMEHT
CYIICCTBEHHBIX ~ M3MCHEHUI  OOIIeCTBA M  €ro
MpeICTaBICHUH.

BaxxHelimuM  yClIOBHEM  €ro  KOHKPETHOI'O
opOopMIICHHS  SIBISIETCS ~ CTAHOBJICHHE  HAyYHOTO
00IIIECTBO3HAHMSI.

[lepenomHBIM 3TarioM B OPMHUPOBAHUH HAYIHBIX
MOJXOJIOB K TPOIECCY YeIOBEYECKOW HCTOPUHU
CTaHOBHUTCS Hayaiao 19-ro croyerus. AHMIHICKAs
MOJIMTHYECKAsi YKOHOMUSI BBIBOAMT Ha TEPBBIM IUIaH
MOHSATHE TpPyAa KaK HCTOYHUKA UYEJIOBEUECKOIo
OorarctBa. OnpenencH CHWIBHBIA XOJ B TPaKTOBKE
JIMHAMHKHW YE€JI0BEYECKOTO OMbITa. AKIEHT CJeiaH Ha
ero BEIIHOM COCTAaBJISIOIIICH; COOCTBEHHO
YyejgoBeUYeCKas JUHAMHKA CBOJUTCS K JBHIKCHUIO
BeILeH.

KonkpeTuzauust mnpeacTaBieHUd O UHAMHKE
4yeJoBeYecKoi ucropuu ocyumiectieHa K.Mapkcom B
ero KoHmenmuu mnpaktuku. OH  aKIeHTHPOBAI

BHMMAaHHE Ha TOM, YTO MNPEAMETHOE OCBOCHHE U
npeoOpa3oBaHUe YCIOBUH COLMAILHOTO Pa3BUTHUS
OCYILECTBIISACTCS CAMHUMH JIFOJIbMHU B UX HEOOXOIUMBIX
OTHOIIIEHUAX. XapaKTep U COJep KaHUe UETOBEUECKOro
OoraTcTBa 3aBHCHUT OT TOT'O, KAaK OHU KOOTIEPUPOBAaHKI B
oOecrieueHHH CBOeH >Ku3HU. JIuHaMHKa BelneH, HxX
CTOMMOCTh W IICHHOCTH OOHApPYXXHBAIOT CBOIO
3aBHCHMOCTH OT TPOIIECCHOCTH YEJOBEUCCKUX CHI U
CHOCOOHOCTEH [6]. DTOT aceKT KOHIICTIIIUH TIPAKTHKH
MMOHAYaJy He OBLI OI[CHEH; B PAa3IMYHBIX YIIPOIICHHBIX
¥ TOTMAaTHYECKUX BEPCUAX ITOTO MOIX0/1a; KOHIICTIIIUS
MPAKTHKH CBOAMIACH K TPEOOPa30BaHHUIO MPHUPOIBI
WIH K CBEJCHUIO OTHONICHHHA MEXIY JIOJbMH K
OTHOUIICHUSM MEXY BEIIaMH.

WHTepec Kk JOUHAMUKE UEJIOBEUECKOro OBbITUSA
HapacTal BO  BCEX  COLMAIbHO-TYMaHHTapHBIX
mucnuiuinHax.  [lpaBma, eMy  MPEmsTCTBOBAIO
CIIOKUBIIIEECS] pa3felicHHe TPyJda MEXKITy HUMH U HUX
mom4epkHyTasi 000COONCHHOCTH Jpyr OT JIpyTa.
[MosToMy Kakmas W3 HHX CMOTpella Ha ITUHAMUKY
YeIOBEYECKOro  OBITUS  CKBO3b  CBOIO  Y3KO
HATIPaBJICHHYIO ONTHKY.

B commonoruu, opueHTHPOBaHHOW B OCHOBHOM Ha
MO3UTUBUCTCKYI0  METOJOJIOTHIO,  3aKJaJbIBaeTCs
TpagulUs pas3feleHuss COLHUANbHOW CTaTUKU U
JUHAMHUKH, YTO TPUBEAET K Pa3BEJCHHUIO MOHATUN
0011ecTBa U KCTOPHUHU; COOTBETCTBEHHO, COI[OJIOTHH U
HUCTOPUYECKOTO NMO3HAHMUS.

B ncuxomoruu,  aucTaHUMpyIOWIEWCA ~— OT
¢uIocopCKUX TPAKTOBOK CO3HAHWA, Ha pyOexke
JBA/IATOTO CTOJIETHUS HOBEIC HaTpaBJICHUS
o0paTWIMCh K IWHAMHYECKAM acleKTaM ICHXHUKHI
mognei [7 ].

buxesnopnsm, B  KadecTBe LEHTPAIBHOTO,
UCTIOJIB30BAJI  TIOHSATHE  IIOBEACHHUS, IO  CYTH,
UTHOpHpYIOIIee BHYTPEHHIOIO JIeTepMHHAIIIO

AKTUBHOCTH JIIOZCH M €€ COIMajbHYIO CHelu(UKy.
IlcuxoaHanu3, HANpPOTHB, CKOHIIEHTPUPOBAICA Ha
BHYTPEHHUX HUMIyJbcaX, Ha OECCO3HATEIHHOM, HO
TakKe, Ha TMEePBBIX MOPax He MpUIaBai CyleCTBEHHOTO
3HAYEHUS! MOTUBHUPYIOIIEH CUIIE COLIMATIbBHOCTH.

[MopuepkHeM, 9To 3TH HaIpaBJICHUS
OKa3BIBAIOTCS CYIIECTBEHHOW IT00aBKOW K IOMCKAM
KOpHEH TUHAMUKH YEIOBEYECKOTO OBITHS. A Takke U
TO, 4YTO OHU YCTPAHAIOTCS OT TPAKTOBKH €€
COIMAJIbHEIX aCIICKTOB.

BbIX0oOM W3 3TOW CHUTyallid MOTJIO Obl OBITH
oOpaliieHre K COIMOJIOTHH, HO TaKOW CBSI3KE MEIIAeT
pasneneHue Tpyaa, CIIOKHMBIIIEECS MEXIY
IUCIMIIMHAMU  OOIlecTBO3HAaHUsA. bomee  Toro,
COITMOJIOT U 3apakeHa BOWHCTBYIOIIAM
AQHTUIICUXOJIOTU3MOM,  3aJIEKJIADUPOBAHHBIM  €IlIe
3. M1opkreiiMom.

Bosnukaer Meronmonornyeckuéd Tynuk. W o
NpeoJIoJieBaeTCs, HO HE B paMKaX Hay4HbIX
HCCIIeIOBaHUM, a Ha TIPAaKTHKeE.

B tpunnareie rogpr XX B. B pa3BUTHIX CTpaHAX
0003HAYMIICS MOIIHBIM SKOHOMHYECKHI KpHU3HUC.
Hauunarorcss moucku cpencts ero mpeojosnenus. U
TOMCKHW 3T HampaBJieHbl HEe Ha chepy MPOU3BOJICTBA
BEllle, a HA aKTUBH3ALMIO YEJOBEYECKHUX PECYpPCOB
SKOHOMMKH. B comuosioruu, nepBOHAYaJbHO Ha
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nepudepru, BOHUKACT PSJl KOHICTIUN COIMATBHOTO
nerctBusi.  DrarMaHCcKOW — CTAHOBHUTCA  TEOpUs
couuanbHoro JneiictBus Makca Bebepa. Ilomcku
COIIMOJIOTOB MOJICPKAaHBl U B cepe MCHEIKMCHTA,
rie GOKyC CMEIIAeTCs Ha OPTaHU3AIHI0 YSIOBEUCCKIX
OTHOILIEHHUH .

KoHuenTyanbHbIM OKa3bIBa€TCsl CABUI BHUMAHUS
C OTHOIIIEHUS JI0JIeH U BEIlel Ha OTHOIIIEHHUS JIIOJIEH U
Joaei.

Ho cepenmnbr 20-ro Beka coIMaibHOE JCHCTBHE
paccMaTpuBaIoCh B OCHOBHOM Kak IPOLIECC aJalTalluu
MHAUBHUI0B K JOMUHUPYIOILKMM HOPMaM U CTaHAApTaM;
CKa3bIBAJIOCH BIUSHUE CTPYKTYPHO-()YHKIIMOHATHHOTO
aHalM3a U COOTBETCTBYIONIEH BepcUM NEHUCTBUSI Kak
MPUCTIOCOOJICHUS JIIOACH K COIUATBLHBIM (POpMaM .

Bo BTOpOii NOJOBUHE CTONETHUS MOJIOKEHUE
3aMeTHO MeHsercsa. [losunuum T. Ilapconca u ero
CTOPOHHHUKOB IOJIBEPTalOTCsSl  KECTKOW  KPHUTHKE;
TJIaBHBIM 00pa3oM II0 JIMHWAHU COIMAIbHOTO JIECHCTBUS.
JebaTupyercs BOIPOC O BO3ACUCTBUH WHAWBHIOB Ha
conuansHble (POPMEI, HA X KpeaTHBHBIC (YHKIHUU B
COIIMAJILHOM IIPOLIECCE.

Cam T.IlapcoHC BBIHYXAECH KOPPEKTUPOBATH
CBOIO Teopuio. B Hell NOSBIAIOTCS 3IEMEHTHI
JIMHAMUKY U TIpoIlecca UCTOPUHU. 3HAMEHATENBHO,

YTO BHUMaHUE K JUHAMHKE COLUATIBHBIX CUCTEM

TMOAKPEIIIIACTCA
MOJIOKEHUEM O POJIM JIIOJIEH B ATOM NHUHAMUKE,
CUCTEMHOCTb JMHAMHKU TCHOEPb IPUITMCBIBACTCA

camoil ymuyHoctu [8]. MHaue roBops, IOUHAMHKA
Bonpmmx cucTeM OTKpBIBa€T CBOIO 3aBHCHMOCTH OT
nporiecca OBITHS YeIOBEUSCKUX HHINBUIOB.

upoxum QpoHTOM HACTyHaeT COIMaIbHAS
(deHomeHooruss u ATHOMeromonorus [9], [10],
pa3BUBaeTCs KOHIENINS 3JIEMEHTapHOT0 COI[HATIbHOTO
B3auMojieiicTBua.  BosHuKIO  pa3meneHue  Ha
MaKpOCOILMOJIOTHYECKHE M MHKPOCOIHOJIOTHUECKUE
HCCIIEIOBaHMUS.

B Makpocommosioruu TOMHHHPOBANO H3y4YeHHE
oOrecTBa KaK Bonpmioit CTPYKTYDBI, B
MHUKPOCOIIMOJIOTHYA BHHUMAaHHE AaKIEHTHPOBAJIOCh Ha
B3aUMOJICHICTBMM  HWHIWBHIOB. TakuM  oOpazom
OCTaBaJIaCh HEOIPEICIICHHOCTh B TPAKTOBKE YYACTHS
JMofeld B COLMANILHOM TIPOIIECCE; WX IPHUCYTCTBHE,
pa3yMeeTcsi, IPeIoIaraioch, HO OHH ITPEICTABISUIACEH
B OCHOBHOM HCHOJHHTEISIMU (DYHKIUH, HOCHUTEISIMH
COLIMANIBHBIX CTaHIapTOB .

Mpuxkpoconuonorus — JABHTalack B KoJjee
BeOepuaHCKuX HCCIIEIOBaHUM «COLMAIBHOTO
JIEHCTBUSY, W3yYeHUsT ~ DJIEMEHTapHbIX  (opm

YeJIOBEUYECKOr0 ITOBEICHMS.

D70 pazaeneHue JUIIOCh JeCATHIETUS U TPO3UIIO
CIABHIOM MHKPOCOIIMOJIOTHH B 00JACTh COIMAIbHOMN
TICUXOJIOTUH. ObocTpsutcs BOIPOC: Kak
BOCHPOU3BOAATCS bombiivie CTpyKTypsl U Kmo 3mo
nenaet?

[lepBonayanbHO BO3HUKAJIA MONBITKA
PaccMOTPETh MaKPOCOIMOIOTHIO U MUKPOCOITHOIIOTHIO
KaK OOITIOJIHAKOLIHUEC llpyF zlpyra JUCILUIIINHBI. HO OHH
B OCHOBHOM H€ BBIXOJHWJIX 3a FpaHI/IHH CJIOXKUBIIUXCSA
yXKe TPEeACTaBIeHUH O BTOPOCTENIEHHON pOoJH

WH/INBHIOB,
CTPYKTYPBHIL.
B 70-e roapl MOSIBUIOCH HECKOJIBKO 3aMETHBIX
uccienoBaTesiel U 1eNble HalpaBiIeHUs CYLIECTBEHHO
M3MCHUBINUX cuTyarwio. Tak D.I'maneHc BbIIBUTACT
KOHLETIIHUIO CTPYKTYpaIuu CTPYKTYD,
MMOKA3BIBAIONIYIO, KAaK  COIMAJbHBIE  CTPYKTYPHI
OKHBAIOT U PEaTM3yIOTCS B ACSITENBHOCTH Jifoaei [11].
Jlemo He POCTO B TOSBJICHUHN HOBBIX B3IIIAIOB, &
B TOM, YTO Y 3THX HCCIEIOBaTeNeH MPHUHIIUIHAIHHO
WHAas METOIOJIOTHYEeCKass YCTaHOBKa. B TpakToBke
COLMAIIFHOTO ACUCTBHSI OHH BEIBOJAT Ha IIEPBHIH IUIaH
3aBHCUMOCTh COI[HAIBHBIX (JOPM OT B3aUMOJCHCTBUS
YeJ0BeYeCKUX UHAUBUAOB [12]. MeHsIoTCs He POCTO
AKI[CHTBI, MCHSCTCS BEKTOpP MOHUMAHHS W U3yYCHUS
COILIMAJIbHBIX MPOIIECCOB, CUCTEM U CTPYKTYP.

Camopeanu3anusi Jiofaeii kKak cuiaa u ¢gopma
CONMAIBHOTO

Berpeunoe nBmkeHHE HauYWHAETCS CO CTOPOHBI
TICUXOJIOTHH W JAPYTHX AUCIUILTHH, (OKYCHPYIOLIHX
BHHMaHHE Ha mpobieme mmaHocTH. CoOCTBEHHO, 3Ta
JUHAMHUKA IIEPecTaecT yXkKe OBITh TONBKO MPOoOJIeMOi
TICUXOJIOTHH.

B otedecTBeHHO# (unocopuM M IMCHUXOJIOTUH
MOSIBIISIIOTCS. ~ paOOThI,  BBIBOMAIIKME  IPOOJIeMy
JUYHOCTH 32 PaMKH Y3KOIICUXOJOTHUYECKHUX TPAKTOBOK
[13], [14], [15].

B 3apy0OexHoit

MOAJEPKUBAIOIIUX  JTOMUHHUPYIOUINE

TMEPCOHOJIOTUN IIOHATHUA
caMopeai3aliH, CaMOTpPAaHCIICH/ICHIINY,
CcaMOaKTyanu3aiiud  MepeMemaloTcss B LEHTP
HCCIEeI0BATEIbCKUX HHTEpecoB. U 310 yxke — He
MICHXOJIOTUYECKHIH BOIIPOC, a npobiema
MEPEOCMBICIICHUSI COLUANBHBIX B3aUMOJICHCTBUI, a
3HAQUUT U TpoOJieMa COIMAILHONH HCTOPUU  Kak
yenoBedeckoro npoiecca [16], [17].

B 1O3UTHUBHOM  TPAaKTOBKE  YEIOBEYECKas
caMopeanu3alysl XapakTepU3yeTcsl Kak  Ba)KHBII
aCIieKT  JEATENBHOCTH  JIIOJEH, Kak  IpoILecC,

obecreunBaroNIfiA MOCTOSHHYIO “3arpy3Ky* cOIMalib-
HOTO BOCIPOM3BOJCTBA JKHUBBIMU UYCIOBECYECCKHUMU
CHJIAMHU. 3o, COOCTBEHHO, «Cep/ILIEBUHAY
COIMAIILHOTO TIPOIECcCa, «CpPAcTaHWEe» U Pa3BUTHE
YEJIOBEYECKHX  CIOCOOHOCTEH,  O00eCIeunBAIONIINX
MOCTOSTHHYFO MYJIbCAIHIO JAeATeNbHOCTH. [IpeiMeTHbIE
U BHEIIHE-COLUAIbHbIE ()OPMBI MOCIIEAHEH BO3MOXKHBI

Kak (QOpMBI  OdeamenbHOCMU TONBKO TIPH  HX
HallOJIHEHUU  camopealu3anuei  Jrofei. ot10
HAallOJJHEHHE  COIMAJbHOTO  TIpoIecca  CHIaMH

YeIOBEYECKOH CaMOpeasM3al -
KOTOPOTO OH IPOCTO HEBO3MOJKEH.
[ToHMMaHHe 3TOTO BaYKHOTO IYHKTa HEBO3MOXKHO
Ipu Omope Ha TMpeACTaBIeHuI 00 omoenvHoM
uHousuoe W  «OXBATBIBAIOIIEM» €ro OOIIECTBE,
MOPOXKIAIONINE MaJOIPOIYKTHBHBIE MaHUITYJISIIIUN C
MOHSATHAMHM OOLIECTBEHHOTO ¥ WHAWBHUYaJbHOTO.
HenpoaykTHBHO OHO M HpHM JKECTKOM pa3rpaHUuCHHUN
MIPEAMETHOTO OBITHS JIOJICH U UX CaMOpeaI3aliH.
OcMBICIIEHNE 3TOW CHTYallul HOBIHAJIO Ha BCE
COIMAIbHO-TYMaHUTapHbIE JUCHUIUIMHBI U MX CBSI3H.
Jomunupyromiass  KOHLEHNIUS  —  CTPYKTYPHO-
(YHKIMOHATBHBIM aHaNM3 — yTpPauuBaeT CBOH
aBropurteT. T. ITapcoHc nbITancs peaHuMUpOBaTh €€ 3a

ycioBue, 6e3



L m
EESY

Wschodnioeuropejskie Czasopismo Naukowe (East European Scientific Journal) #5(57), 2020 7

CYEeT MICUXOaHAIN3a U PEAKUX BKpAINICHUH HCTOpU3Ma.
Ho x cepemune 80-x romoB Kpax CTPYKTypHO-
(YHKIIMOHAJIBHOTO aHaNM3a M €ro  TPaKTOBKH
COLIMAIBHBIX HMHAMBUIOB CTajl odeBUAEH. Bompoc o
COLIMAIBHBIX CHCTEMaxX MEepexoAua B IUIOCKOCTh
aHaJIM3a 4eJ0BEeYEeCKUX B3aUMOJICHCTBUI U UX BIUSHUS
Ha W3MCHCHHME CHCTEMHBIX (opm. BHuManme k
caMOpeann3aluy 4eI0BEYeCKHX HHIUBHIOB BO BCEX
COLIMAJIbHO-TYMaHHUTapHBIX HAYKaX U B HCCIIEAOBAaHUAX
MOBCEIHEBHOCTH  yKasblBaJO Ha  PagUKaJIbHBIN
MOBOPOT B OONIECTBO3HAHWH U CTHUMYJIHPOBAIO
HNEPECMOTP €ro  METONOJIOTHYECKUX  OCHOBAHHUH,
0COOCHHO B  4YaCTH TPAKTOBKH  COOTHOLICHUS
COLIMAIBHOTO W HMHIUBUAHOIO, COLMAIBHOTO U
TYMaHHUTapHOT0, CTPYKTYPHOTO U IMPOIECCHOTO.
Ilonatue u mpakTuka caMopeaau3aluu JoAeH
JIAJIEKO OTXOAUT OT TPAIULIMOHHBIX IICUXOJIOIMYECKHX
1 GUI0CO(CKUX MPEACTaBICHUI, OT CTEPEOTHITHOMH
OMNIO3UIMK KOJIJIEKTUBU3MA M MHIMBHIYyadu3Ma. JTO
MOHSATHE CTAHOBHUTCS KOHCTPYKTHBHBIM HPHHIUIIOM
TPaKTOBKH  OOIIECTBEHHBIX  CBf3€H, AMHAMUKH
conuanbHON ucropun. HapamuBanue n MoanHUKaIus
B MPEIMETaX COLMANBHBIX Ka4eCTB TOIBKO MOTOMY U
BO3MOJXHbBI, YTO B CHWJIaX U YMCHHUAX HYCJIOBCUCCKUX
WHIMBUOB MPUCYTCTBYET U pean3yeTcs UX co-ObITHe
¢ nOpyrumu JoapMu, ¢GopMma  CBSI3M € HMX
cniocoOHocTsiMu. Ecin nctopust obiecTBa — UCTOpUS
JIIOJEH, 3HAUUT UX KU3HEHHBIN NIPOLIECC - BasKHEMIIAs
KOMIIOHEHTa COLUaNbHOM 3Bomonuu. M oHa noskHa
OBITH MIPECTABIICHA U YYTEHA B TOM Ka4eCTBE.
IlonacTh B MCTOPHIO MJIH OCBAUBATD €€

I[BOHH.[GGC?[ INOHMMaHue HCTOPUHM — TO KakK
TPAKTOBKHU PE3YJIbTATOB, TO KaxKk CTPCMIJICHUA
(I)I/IKCI/IPOBaTL mpounecc, TO KakK OIIMCaHUA

IIPOLIEIETO, TO KaK IOIBITKA CHHTE3a IPOLUIOTro,
HACTOSIIEro U OyIyIero — OHO BEAb TOXKE MPOAYKT
W3MEHEHUH W TPEeBPATHOCTEH COBMECTHOTO OBITHS
moneit. OHO TOXKE 3aBHCHUT OT OTHOIIEHHS JIOAEH K
TOMY, YTO OHHM JEJAaKT, K TOMYy, YTO M3 3TOrO
MPOMCXOOUT. DTO OTHOIIEHHE OOHAapyXHUBaeTcs B
MOBCEIHEBHOM OBITHH H  HAYYHO-TEOPETHICCKOH
cdepe. CaMo COCTOSIHUE UCTOPUIECKOTO MO3HAHUS BO
MHOT'OM ONPEIENAETCs TeM, KaK OHO pacrojiaraercsi B
M03HABATEIILHOM MPOCTPAHCTBE, KAK OHO OTHOCHUTCS K
€ro JIeJIEHHI0O M CBA3SIM, KaK BOCIPUHUMAET €ro

CTPYKTYPY M AUHAMHKY.
Cutyarust o6ocTpsieTcs, KOTAa UCTOPHUS SBISIETCS
HaMm B BHJIE IpoOIIEMEI, (ukcupyromei

HECOOTBETCTBHE HAIIMX BO33PEHUI Ha 0OIIECTBEHHBII
MPOLIECC U €r0 NEHCTBYIOUIME CHIIBI, ETO CPEICTBA H
(hopMBL.

Yacto roBopsr: «Mbl yuTaeM KHUTY HCTOPUN.
Oto — xopomass Meradgopa. Mpl 4HTaeM HCTOPHUIO
MOBCCIHEBHO,  IIEPUOJUYECKU  3arisiiblBacM B
IIPOYUTAHHOE, & MHOIJA IIBITAEMCS IIEPEIUCTHYTH U
yBHIETh ouepTanus Oynaymero.  Torma YTCHUE
HAa4YMHAETCA C TOrO, YTO MBI CMOTPUM B KOHEL|
HEHAIIMCAHHOM KHWIH, [IOTOM YK€ IbITaeMCsl IOHATh
HENPOYMTaHHbIM paHee TekcT. Mbl geiictByem
MOXO0XE, B MAaHEpPE apXeOoJIOrOB, KOTOPBIE CTPEMATCS
IIPEICTaBUTh CPEACTBA U PE3YJIbTaThl AEATEIbHOCTU
JIOJIEH Kak CBOEOOPA3HYI0 ONTUKY JUIS ONHCAHUS UX

KU3HU W B3auMoJiecTBUi. WHBIMH CJIOBaMH MBI
YUTAEM U MBICIIUM B «IPOTHBOXOJ» MPOLECCY
ucropuu. IlepcrnexkTuBa UCTOPUH HESBHBIM 00pa3oM
nepeBopaunBaeTcs. Bo3HUKAaeT BOMpoc: «A  Kak
cAenaTth 3Ty MNepCHeKTHBY mpsMmoi»?.. B 31oil
«TpsAMOI» TMEPCHEKTUBE PE3YNbTaThl YEIOBEUECKON

NEITENLHOCTH  OKAa3bIBAIOTCS  BBIBEAEHHBIMH U3
COCTOSTHHUS CBOEH BEIHO OJIHOMEPHOCTH,
OOHApY)KUBAIOT CBOE 3HAYCHHE MPOMEKYTOUHBIX

MPOIYKTOB, MEPECEYEHUI pa3IUYHbIX JESITEIbHBIX
CBs3EH, KpUCTaJIIN3aL Ui YEJIOBEYECKUX
BO3MOXHOCTeH. Torga OTKpPBIBAETCS BO3MOXHOCTh
WHOTO YTEHUS HUCTOpUH, B KOTOPOM OXMBAIOT U
OYEeJIOBEUMBAIOTCS MIPOIILIOE, HACTOSIIIEE U Oyayiiee.

B xone pemieHust Takoi 3aaud — 3TO OTHOCUTCA
MIpeXk/e BCEro K HallleMy BPEMEHH — HCTOPHUYECKOe
MO3HAHUE BBIHYXJIEHO JEHCTBOBaTh B KadyecTBe
TEOPETUYECKOr0, HCIIOJB3YIOIIEr0 anmapar BCEro
OOIIeCTBO3HAHUS U PEKOHCTPYKIIMH HCTOPUICCKUX
COOBITHH U CHUTyanui .

B curyamum, Korma colMalibHbIE CTPYKTYpBI
OOHApY>KUBAIOT CBOIO SBHYIO 3aBHCHMOCTH OT
XapakTepa B3aHMMOJCHCTBUI MEXIy 4e€IOBEYECKUMU
UHIMBUJAMH, MEPECTAIOT OBITh JKECTKOH (hopmoit
HNOCTPOGHUS ATOM  JEATENBHOCTBH, MEHSETCS W
COOTHOILICHHE MEXIy BPEMEHEM M IPOCTPAaHCTBOM.
[IpocTpaHCTBO HaYMHAET TEPSTh CBOIO 0a30BYIO POJIb
JUIA KOHCTPYHUPOBAHHMS M peau3allMd COLUAIBHBIX
B3aUMOICHCTBUI.

B ycnoBusix mpoctoil Koomepauuu, OCHOBAHHOM
Ha HEMOCPEICTBEHHO COBMECTHOM JESITENBbHOCTH,
caMopeanu3alys 4YeJIOBEUECKUX HWHAMBUAOB HOCHUT
BTOPOCTENIEHHBIN XapakTep. CoOTBETCTBEHHO
B3aUMOJICHCTBUS JIIOIEH MPUBSI3aHbl K ONpeIeIeHHON
TEPPUTOPUH, a, CTAIO0 OBITh, M K JIOKAJIbHOMY
COILMAIbHOMY TPOCTPAHCTBY. B yCIOBHSX CIIOXHOU
KOOIIEpaIl JIIOAU Bce 0o0Jiee OIpEnensioT CBOH
OTHOLIEHUA  BO  BPEMEHU. Oddexr  Takmx
B3aMMOJICHCTBHIA. BO3pAacTaeT OT CIIOCOOHOCTH HX K
camMopeaM3aliy, He B IUIaHE MX CaMOMW3OJIAINHM, a B
CMBICIIE HX  CHOCOOHOCTEH K  YCIIOXKHCHHIO
COOCTBEHHOH JIEATEILHOCTH, B MX CAMOAKTYaIIN3aI[iH
BO Bce 0oJiee MIMPOKOM COIHAILHOM IPOCTPAHCTBE.
Jto COMPSIKEHO u c TEXHOJIOTUYECKOU
OCHAILEHHOCTBIO COLIMAJIBHOTO [IPOCTPAHCTBA.
OTtkpbIBaeTcs OpsMas 3aBUCHUMOCTb IOCJIEIHET0 OT
camopeanu3anuu Jroei. TexHonornueckuit
MOTEHIAJl COLMAJIFHOCTH 3aBHCHUT OT KadecTBa
YeJI0BEUECKON NEATEILHOCTH.

Wrak, HameuaeTcs IIOBOPOT B TPAKTOBKE
OTHOIIEHUI MEKIy BPEMEHEM U IPOCTpaHCTBOM. Eciu
MPEX/Ie OTAABAIOCH MPEANOYTEHHE XapaKTePHUCTHKAM
BpEMEHHM uepe3 (GOpMbI IPOCTPAHCTBA, TO TENEPh BCE
Yaiie IPOCTPAHCTBO OIpeaenseTcs uepe3 (Hopmbl
BpeMeHH. Tem Gosiee, 4TO COIMANBHOE NPOCTPAHCTBO

OKa3bIBaeTCA OTHOCHTENBHO OCBOEHHBIM u
OTHOCHUTEJILHO 3aMKHYTHIM [19].

ITpobnema COBIIAJICHUS BpEeMEHU c
TEXHOJIOTHYECKOW  OCHAIIEHHOCTHIO  COIMANBHBIX

WHIUBUIOB M HUX CamMopean3aiuel mepecraeT ObITh
3a00TON OTAEILHON IUCIAIIINHEI OOIIECTBO3ZHAHUS
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B smoxy yriioTHeHUs COLMAIbHBIX CBA3EH MEXIY
WHJMBHAaMH, CTPAHAMHU U PETHOHAMHU, pacpeeIeHus
MPOU3BOJICTB MEXy PAa3HBIMH JIOKAIMSIMH, PA3BUTHEM
CKOPOCTHBIX BHJIOB TPAHCIIOPTA, MHTETPALIH HAYYHBIX
UCCIIeJOBaHUI MEXK/1y Pa3HOMECTHBIMH “HEBHMMBIMHU
KOJIJIEJUKaMU*  JIOTUKA TIPOCTPAHCTBEHHBIX CBs3eil
yTpaumBaeT CBOE MpeXHee 3HadeHHe. llporecc
yCKOpeHHsI HH(POPMAIIMOHHBIX COOOIIeHNMI eme Ooee
CTEMYJIApYeT 3TOT mporecc. Kak mumer 3. Bayman:
“BpeMs TPUBOAWT K [eBaJbBAIlMM IPOCTPAaHCTBA” |
20].

BriTre Bo BpeMeHH mepecTaeT ObITh MeTadopoii;
OHO CTaHOBUTCSI pabOTOHl mroAel MO CBSI3U pa3HBIX
MPOCTPAHCTB, MO CHHTE3y Pa3HBIX MAEUCTBUM, CHII,
3HaHui ¥ ymenuil. Tak npoucxonut Ha npakruke. Ho
9Ta  TpaKkTUKa TpeOyeT  OCMBICICHUS  BCEMH
JUCUUIUIMHAMU OOIIECTBO3HAHUS W MPEXIE BCEro
¢unocogpueit. CoKHOCTH XPOHOTONMYECKHUX CBs3ei
COIIMAITBHO-UCTOPHYECKOTO  IPOIecca HE  MOXET
BBIIBUTH W TIPEICTaBUTh TOJBKO OJHA AWUCHIUILIHHA.
Kaxnmas mxX HHUX BBIHY)XKACHA 3aHUMAaTbCci HMH B
mpesienax — CBOCH  IPEIMETHO-METOJOIOTHYECYOi
OPHEHTALHH.

3710 elle He CUHTE3 AUCIMIUINH, HOO Ha IyTH €ro
BCTaeT CTUXHHHOE pa3/ieNeHue TPyAad, CIOKUBIIEECs
Ha pyoexe XIX u XX croneruii. MeTomoaoruuecku
3HAaYMMbIM CTAHOBHUTCA OCMBICIICHUEC PACUWICHCHUA
o0lecTBa Kak OOBEKTa MO3HAHMS WM TPAHHL[ MEXKIY
JUCHUIINIMHAMH, BOSHHUKIICTO BCJICACTBUC 3TOI'O.

CymiecTBEeHHO Ba)XKHBIM CTAHOBHUTCS OCO3HAaHHE
TCHJCHINH, MOKA3bIBAIOIIEH, YTO HE pa3AeieHHOCTh
JUCLUIUIMH ~CTUMYJIUPYET CBA3HOE OTOOpakeHHE
OBITHS COIMANBHBIX WHANBHUIIOB, A TIOJINCYOBEKTHOCTD
COLMAIBHOTO  Tpollecca  OIpEAeIsIeT BECOMOCTh
HAYYHbIX —~ Memo008  Kak  pasHblx  cnocobos
omobpasxcenus COYUANLHOTL ucmopuu,
COOMBEMCMEEHHO, - POPMUPOBAHUL OUCYUNTUHADHBIX
npeomemos.  IlpeqMeTHOCT M METOJOJIOTHUS
OTACJIBbHBIX AUCIHUIIINH O6HleCTBO3HaHI/Iﬂ Jajicc HE
MPEJONPEACIIAIOTCS pa3ieIeHueM TPy Aa MEKAY HUMHU.

CaBur mapagurMbl COIHAIBLHO-TYMaHHTAPHOTO
MO3HAHMS yNUpPAeTcss B MpoOJIeMy MHTErpanuu

O0IECTBO3HAHMA.  OJTOT  CIBMI  HpeaIojiaraer
pa3paboTky XPOHOTOIIMUYECKON TPAKTOBKU
COLMAILHOTO OBITHSI B aHalIM3€ BCEX AacleKTOB
B3aMMOJIeHiCTBUI MEXTY 4eJI0BEYECKUMU
HWHAUBUIAMU. Hanee cnenxyer pa3paboTka
MIPECTABICHUS O COL[MATILHON KapTUHE COBPEMEHHOTO
obOmecTBeHHOT0  Mmpa. Ho 310  Hems30exHO
OCJIOKHSIETCSI Pa3AeIeHHOCTBIO JEATEIBHOCTH MEXKIY
JUCIUIUTHHAMHA COIMATBHO-TYMaHUTAPHOTO
TIO3HAHMA.

JamsHeimas gopaboTka KapTHHBI COBPEMEHHOTO
COIIMAIBEHOTO MHpa CTUMYJIUPYET €€ MHOTOMEpPHOE U
00bEMHOE MOJEIMPOBAHUE, 3aBeplIAlOIIeecs MU
Oazupyromeecs Ha cxeMax COLIUAJIBHOTO
B3aMMOJICHCTBUS YEJIOBEUECKUX UHIUBUJIOB.

OOpamaemMcss 1M MBI K IIPOLIEIIIEMY,
HacTOAIIEMY WM OnibKaiimeMy Oyaymiemy, 53TOT
BONIPOC CTAaHOBUTCA 0a30BBIM. OJTO BONPOC O
BO3MOXKHOCTH CaMOTO coyuanbhozo npoyecca. Bce
COIMAbHO-TYyMaHUTapHbIE HAYKH [10- 0COOCHHOMY, CO
CBOMX YCTaHOBOK, CO CBOMMH CpEICTBAMH H
HMHCTPYMEHTaMH, OyIyT OTBEYaTh HA 3TOT BONPOC

3agaga  «BEpPHYTH» JIOACH B  HCTOPHIO
npeBpamaercst IJsi UCCIEeNoBaTelsl B KOMIUIEKC
BONPOCOB MO KOMIIO3ULIMM KOHKPETHOM KapTHHBI
peanpHOCTH. B Held  OymyT — mpencTaBieHbBI
KOHQUTypalnuy pas3lefIeHHOTO M CBS3aHHOTO B
COI[MAJILHOM XPOHOTOIE CO-OBITHSI YEJOBEUECKHX
WHJIMBHJIOB, TPAHC(HOPMHPYIOILETO «JIOTHKY BEIICH» B
COIMAIbHYI0 HCTOPHIO, B KOTOPOH KUBYT M IEHCTBYIOT
TFOJTH.
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CPABHUTEJIbHBIN AHAJIN3 KPUMWHAJIU3AIIAU 3JIOYIIOTPEBJIEHUS
JOJZKHOCTHBIMH INTOJTHOMOYHUAMMU IO YT'OJIOBHOMY 3AKOHOJATEJIBCTBY
POCCHUHCKOM ®EJEPAIIMU U PECITYBJIMKA AHTOJIA

AnHoTanusi. OCHOBHOU IeNTbI0 pabOTHI ABJSIETCS aHATN3 CPABHUTEIBHBIN aHAN3 CTaTbu 285 YTOJIOBHOTO
Konexkca P® 1996 r. u crateum 365 VYromoBHomro kojekca Anrona 2019 r. B yacTu ycTaHaBJIEHUS
OTBETCTBCHHOCTH 3a 3J'I0yHOTpe6J'IeHI/Ie JOJDKHOCTHBIMH TIOJITHOMOYHUAMHU C YUCTOM MOJACPHU3AINUU CUCTEMBL
YrOJOBHOTO 3aKOHOJaTenbcTBa B PecrmyOmuke AnHroma. MeTogoM IOCTIDKEHHUS OTOM ULENH  SBISETCS
KOMHapaTI/IBI/ICTCKI/Iﬁ aHaJIU3 COCTaBa 3n0yn0Tpe6neHH$[ JOJDKHOCTHBIMH ITIOJIHOMOYMAMHU M CMEXHBIX C HUM
MOHATHH (370ynoTpeOieHne BIAcTBI0O M Jp.), MO3BOJIIIONIMII PACKPBITH COAEP)KAaHHE PACCMATPHUBAEMOTO
KpUMHUHAQJIBHOTO  SIBJIGHUS,  SIBJIAIOIIMIICS ~ COCTAaBHOW  4YacThl0  CHUCTEMHO-CTPYKTYPHOTO  IOAXOa,
06CCHC‘II/IBaIOIIICFO BCECTOPOHHEEC H3YUYCHUC o0bexkTa. Ha ocHoBe CPaBHUTCJIBHOT'O aHaJIn3a ):[CﬁCTByIOIIIGFO
YTOJOBHOI'O 3aKOHOJATCJILCTBA PO U PeCHyGJ’II/IKI/I Anrona 000CHOBBLIBAETCS BbIBOJ O HCO6XOILI/IMOCTI/I
COBCPUICHCTBOBAHUSA CHUCTEMbI JOJIZKHOCTHBIX HpeCTynJ‘ICHI/Iﬁ u COOTBGTCTBYIOHIeﬁ MOJCpHHU3aIlU1 COCTaBa
3J'I0y1'IOTpC6J'ICHI/I$I JOJIZKHOCTHBIMHU IIOJTHOMOYHUSAMU B VK AHTOJIBL

Summary. The main purpose of the work is to analyse the comparative analysis of article 285 of the Criminal
Code of the Russian Federation of 1996 and article 365 of the Criminal Code of Angola of 2019 with regard to the
liability for abuse of authority, taking into account the modernization of the criminal law system in the Republic
of Angola. The method of achieving this goal is a comparative analysis of the composition of abuse of authority
and related concepts (abuse of power, etc.), which allows to reveal the content of the criminal phenomenon in
question, which is an integral part of a systemic and structural approach that ensures a comprehensive study of the
object. On the basis of a comparative analysis of the current criminal legislation of the Russian Federation and the
Republic of Angola, the conclusion is based on the need to improve the system of official crimes and the
corresponding modernization of the composition of abuse of official authority in the Angolan Criminal Code.
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Knouesvie cnoea:. Yeonosmoe npaso,

KPpUMUHAIU3AYUAL,

cocmae  npecmynjeHusl, O00NHCHOCHbLE

npecmynJjernusl, 3ﬂ0yn0mpe6ﬂeime O0NHCHOCTNHBIMU NOJIHOMOYUAMU, 3Jloyn0mpe6ﬂeﬂue 6J1acnbio, KGCUlud)uKaL[uﬂ

npecmynﬂenuﬁ, Y2O0JlI06HAsl OMBEMCMBEHHOCMb.

Keywords: Criminal law, criminalization, composition of crime, official crimes, abuse of authority, abuse of

power, classification of crimes, criminal liability.

1. Berymienue

Tenesuc V207108H020 3aKOHOOamenbcmea
Pecnybnuku Aneona. VYTroJI0BHBINH KOJIEKC,
neiictByromuii B PeciyOnuke AHrona, mo-mpexxHemy,
SBIISICTCS IOPTYTAIbCKAM YTOJIOBHBIM KoekcoM 1886
roga. IIpommmo Oonee cra JeT € MOMEHTa €ro
nyonukanuun B [lopTyramum, TemM He MeHEe, STOT
MPaBOBOM aKT, C KI3MEHCHHUSMH BBEICHHBIN B peopmy
YTrOJOBHOTO 3aKoHojarenscTBa 1884 ropa, siBisiercs
He Oosee uyeM YTOJNIOBHBIM KojekcoM [lopryrammu
1852 roma, KOTOpbHIH OBUT B  IOCIEIYIOIIEM
MEPECMOTPEH, peOpPMHUPOBAH M TEpeH3NaH. OTOT
TE3UC OTCTanBaCTCS MHOTHMH aBTOPaMH, HECMOTPS Ha
3aMeTHBIC Pas3IIus MEKAY dTUMHU IBYMS OCHOBHBIMHU
MOPTYTaJbCKAMU 3aKOHAMHU B HECKOJBKUX
TUTOCKOCTSIX, OCOOCHHO B OTHOILICHWUH: MX Ha3HAUYCHUS
W CTPYKTYPHI; 3aIIUTHl OT IPABOBBIX ITOCIEACTBUI
COBEPILICHHS TPECTYIUICHUS, (PaKTHUSCKUX KPUTCPUCB
OTpeeNICHUs HaKa3aHus, KOTOpoe OyIeT MPUMEHEHO K
COOTBETCTBYIOLIHUM CyObeKTaM (KPUTCPUH Tpajallvy,
YCWICHHS M OCJIa0JICHHs); OCHOBaHHH YTrOJOBHOU
OTBETCTBCHHOCTH M KOHEYHO (HiIocopuu, KoTopas
JNeKUT B HX oOcHoBe. [locnenyroomue HW3MEHEHUS
YTOJIOBHOTO  3aKOHOJATENbCTBA, KOTOpHIE  OBLIH
BBEJICHBI, B YaCTHOCTH, JIeKpeToM-3aKoHOM Ne 39 688
or 5 wmioHa 1954 toma m mekperom Ne 184/72 (1),
03HAMCHOBAJHM SIBHBII IEPEIOM B COBPEMEHHBIX
TEHICHIMSIX B O00OJAaCTH YTOJOBHOW TIIONUTHKH B
CTOPOHY Mep COIMaIbHOU MPOQUIAKTUKH, CBSI3aHHBIX
C WCIIpABJICHHEM MPaBOHAPYIIUTENEH, COKpAIIEHUEM
TIOPEMHBIX CPOKOB HJI 3aMEHON WX MEHee CYypOBBIMU
MPUTOBOPAMH, CIOCOOHBIMH, HApsAAy C JIPYTHUMHU
MepamH, CIIY>KUTh CTUMYJIOM JIJISl UX BOCCTAHOBJICHUS
Y COL[MAIbHOM peUHTEerpaluu.

3tH pedopMBl, OJJHAKO, HE OBLIH TOCTATOYHBIMH,
YTOOBI INKBUAUPOBATH Pa3phiB Mex Iy OOmei 4acThio
n Ocobennoii yactero Komexkca 1886 roma B

HBIHEIIHEM  COI[MAJIBbHOM,  OKOHOMHYECKOM U
MOJNTHYECKOM  KOHTEKCTE, KOTOPBIH  HarJsIHO
MHGOPMHUPYET  aHTONBCKOE OOLIECTBO O  TOM,

HACKOJIbKO YCIIOXHHUJIACh TPECTYMHOCTh HAIIUX JTHEH,
U Kak Cc HeM Oopotecs. JlecTBUTENBHO, IOCTe
MPOBO3TJIALICHUS HE3aBHCUMOCTH ObL1I0
onyOJIMKOBaHO OKOJIO JIByX JIECATKOB MPaBOBBIX
JOKyMEHTOB, IIpUYEM 3HAuYWTelIbHAas WX 4YacTh
kacasnack Ocobennoit yactn YK (takume xak 3akoH Ne
7/78 ot 26 mas u 3akoH Ne 22-C / 92 ot 9 ceHTa0ps
«IIpectynnenns IPOTHB rOCYAapCTBEHHOMH
Oe3omacHOCTW») WJIM 3aTparMBajla  KOHKPETHBIE
obyact oOmIecTBa, TakWe Kak, HalpuUMep, 3aKOHBI
11/75 or 15 nexabps, (3akoH O JUCHUIUIMHE

! PeHTHHT CTpaH 10 yPOBHIO NMPECTYIHOCTH [DIEKTPOHHBIH
pecypc] Pexum mocryma // https://gotoroad.ru/best/rejting -
stran-po-urovnyu-prestupnosti (mata oOparieHus:
28.10.2019)

MIPOU3BOJICTBEHHOTO TIporiecca), 4/77, ot 25 deBpans
(Ilpenympexxnerre W TPECEYCHHWE NPECTYIUICHUH
HaemMHHYecTBa), 4/94, ot 28 smBaps (Boennsie
npectyieHus), 16/94, ot 3 cenrsops («esrensHOCT
B OTHOWICHWH anMa3oB»), 3/99 or 6 asrycra
(He3aKOHHBI 00OpPOT HApPKOTHKOB), 6/99, ot 3
ceHTsi0ps  (IIpaBoHapymieHHss MPOTUB HKOHOMHKH),
1/04, ot 13 d¢eBpans (3ak0OH O KOMMEPYECCKHX
KoMIMaHusX) M Ykaz-3akoH Ne 7/00 or 3 wuroHs
(yTouHsIOIMil AEHEXXHYI0 CTOUMOCTh CTaThu 421
YTOJI0BHOTO KOJIEKCA U IPYTUX, YCTAHOBICHHBIX B TOM
xe 3akoHe). OH BCTymWiI B CHIy B AHIOJE TOJBKO
nocie 25 ampens 1974 roma mocne TenerpamMmbl

MONACPKKH, MONNHCAHHOW  OONBIION  Tpymmoi
IOPUCTOB  (MarucTpaTel, aABOKaTBl W T. I.),
HaTIPaBJICHHOM MUHHCTPY TEePPUTOPUATEHOM
KOOpAWHAIIHH.

Ho Kogexc ocTancst B OCHOBHOM TaKuM jkKe, Kak
O CBOEH JOrMaTHYecKON XapaKTepUCTHKE U
(dopManbHON CTPYKType, Tak U cBoell ¢utocoduu.
Bonee wuem 4wepes3 30 ser mocie HOTy4eHUS
HE3aBUCUMOCTH  AHTOJIBI  IOpUIWYECKHE IIpaBa,
samuineHHsle  Kogekcom 1886 roma, He BHOJHE
COBIAJAIOT C WHTEPECaMH, KOTOpPHIE COOOIIECTBO
AQHTONBCKUX TPaXKAAH JKENAeT BUACTh CETONHA TIOX
3aIIUTOM OT MPECTYMHHUKOB. [yOoKMi mepecMoTp
neictByromero Komekca u pa3paboTka Ha 3TOi OCHOBE
HOBOrO Komekca, 1Mo mpaBze roBOps, HAIIMOHATIHHOTO
YTONoOBHOTO KOfEeKca AHIOJBI, ONpaBAaH, MHpexse
BCETO,  apXaMyHOCTBIO M  CTapoOCTBIO  ATOTO
opuauueckoro axta. CeromHs B AHrosie HpPUHAT
HOBBIM YTOJOBHBIM KOJAEKC, yTBep:kIeHHbIH B 2019
rogy. OTo MHepBbIA MOJUIMHHO aHronbckuit Komekc,
KOTOPBI WrpaeT BaXHYI POJb B MHPOABHKECHHUU K
JEMOKPAaTHIeCKOMY TOCYIapCTBY M IpaBy B AHroie
nocyie 133 yier nedcTBUs KOJeKca, YHAclIeJOBaHHOIO
OT TOPTYTANBECKOTO YTOJOBHOTO 3aKOHOAATEIIHCTBA,
JNEHCTBOBABIIETO B KOJOHHWAJIbHOE BpeMs. ITOT
COBPEMEHHBIM NPaBOBOM akT, BKIoyarouuid 473
CTaThH, OXBATHIBACT TapaHTHH W OCHOBHEIC IIpaBa
AHTOJIBIIEB BO BCEX ACIEKTaX KU3HU OOIECTBa.

2. MeTtonoaorus

Oyenku cocmosanusi 60pvbvl ¢ Koppynyueu 6
Amneone. Tlo ypoBHIO OOIIEYTOJOBHOW MPECTYIMHOCTH
Anrona 3anumaetr 168 mecto B peitunre uz 207
rocynapctsl. UTo kacaeTcsl MHIEKCa KOPPYILIH, TO 10
magaeiM 2019 r. gus AHroasl OH cocTaBisgeT 19
nynktoB?. Tlo mocnesHuM JaHHBIM HeO(QHIMATLHBIE
IJIaTeXXHU TOCYJApCTBEHHBIM IOJDKHOCTHBIM JIMIAM B
Amnrone cocraBnsor 48,90 % ot o6mero uucia
komnanuit’. B oroii cessu [pesupent Anronsr Xyan

2 Wupmekc KOppynuuu B AHroie [DNeKTpoHHEIH pecypc]
Pexum moctyma https://take-profit.org/statistics/corruption-
index/angola/(nara o6pamenwus: 28.10.2019)

3 Heodunmansasre TUTATEXKU rOCyJJapCTBEHHBIM
JIOJDKHOCTHBIM JIMLIaM B AHrose [DJIeKTpOHHBIA pecypc]


https://gotoroad.ru/best/rejting
https://ru.wikipedia.org/wiki/%D0%9B%D0%BE%D1%80%D0%B5%D0%BD%D1%81%D1%83,_%D0%96%D1%83%D0%B0%D0%BD
https://take-profit.org/statistics/corruption-index/angola
https://take-profit.org/statistics/corruption-index/angola
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Jlopency (JodoLourengo) ompenenni HOBBIH Kype Ha
NPOTUBOAEHCTBUE NPECTYITHOCTH M KOoppynuuu. B
YaCTHOCTH, OH 3asBWJ, 4YTO OJHOM U3 €ro
MPUOPUTETHBIX 3a1a4 SIBJISIETCS
MCKOPEHEHUE KOPPYIIIUK U (aBopuTnsma,
AHroJbcKas MpaBo3aluTHast OpraHu3anms Associagao
Maos Livres u OpuTaHCKas HEKOMMEpUYecKas
opraam3amust  Corruption Watch UK  mpencraBuim
JIOKJIaJl, PAcCKa3bIBAIOIIMI O TOM, KaK CKaHIAJIbHO
W3BECTHHIC OM3HECMEHBI, COMHHUTEIBHBIC OQIIOpHBIC
¢upMBI M KOPPYMIMPOBAHHBIE TOJUTHKH pagu
COOCTBCHHOH Ha)XMBBl XHIIHHUYECKH HCIOIB30BAIN
JoroBopeHHocTH 1996 Toma o pecTpyKTypH3aluu
nmonra AHronel nepen Poccueit u 3a cueT OrOIKETOB
9THX CTpaH IOIOJIHIIM CBOE JIMYHOE COCTOSHUE HE
OJIHOM COTHEH MMIJLTMOHOB J0JLIAPOB.

B mocnengHue nBa roga NPOW3OUUIM TI'POMKHE
pazobmaveHus, OCYIIIECTBIICHHBIE u
NPaBOOXPAHUTENbHBIMU ~ opraHamMu  AnHromel. K
TaKOBBIM CJEIyeT OTHECTH OTCTpaHEHHE CTapuieh
Jodepu ObIBIIETO mpesuacHTa AHross! XKo3é Dayapay
aym Canryma (Jose Eduardo dos Santos) Mza6ens
aym  Cantym (Isabel dos Santos) ¢ momkHOCTH
pykoBoautenss HedTsHoM rockomnanuu®. B Hauane
SIHBAPsI aHT'OJILCKUN JIUAEP YBOJWI APYIOro OTIPBICKA
6niBIIETO Ipe3uieHTa JKoze Ounymeny nym CaHTyiia

(Jose Filomeno dos Santos) ¢ mocra raBhI

rOCyAapCTBEHHOTO ¢donma HAI[MOHAJIHLHOTO

©1arocoCTOSHYS, HACUUTHIBaKoIEero $5 mupa’.
TIpotuBopeiicTBue JOJ>KHOCTHBIM

MPECTYIUICHUSIM B AHroile B HACTOSIIHH MEpHOT
BPEMEHHU OCYIECTBIIIETCS CHCTeMHO. [Ipexnme Bcero,
00 OSTOM CBHICTEIBCTBYET AaHTUKOPPYIIIHOHHOE
3aKOHOJATEIbCTBO JAHHOTO TrocynmapctBa. Kak u B
Koncrutyun Poccuiickoit @enepaniui, B OCHOBHOM
HUCTOYHUKE TpaBa AHIOJIBl TaK K€ ITOMEUICHBI
MOJIOXKEHUS O MPHOPUTETE HOPM MEXIyHApPOIHOTO
npaBa. OxHako B oTinmuue oT Poccum, B AHroiue
JIEWCTBYET MPUHUMII aBTOMAaTUYECKOM WHTErpanuu
HOPMATHUBHBIX  TpPEINHCAHUIl  MEXIyHapOIHOTO
3aKOHOJATeNbCTBA. B 3TOH CBSI3M Ha OCHOBE
parupukaruun  Anromoir B 2006 1. KoHBeHIHHM
Opraamanuu O6benuaeHHpX Hanwit (OOH) mpoTus
koppymwa 10 mexadpst 2003 r. OBUTH IPUHATHI TAKUE
3aKOHBI KaK: 3akoH 0 JI0OPOCOBECTHOM
rocynapcTBeHHOM yrpasieHuH (3akoH Ne 3/10); 3akon
0 HEMOJKYMHOCTH MyOJuuHOM ciyx0bl (3akoH 3/15);

Pexxum pocryma /I https:// ru.countries. world/ (mata
oOpamenus: 28.10.2019)

4¥KypHaIHMCT-aHTHKOPPYILMOHEP U3 AHTOJIBI CTAl KEPTBOIi
MNOJIUTUYCCKU MOTHUBUPOBAHHOT'O Cy}lGGHOFO npecii€10BaHusA
[DneKTpOHHBII pecypc] Pexxum JOCTyTIa I
http://anticorr.media /zhurnalist-antikorrupcioner-iz-angoly-
stal-zhertvoj-politicheski  motivirovannogo  -sudebnogo-
presledovaniya /(nata o6pamenus: 28.10.2019)

SMWUIMOHEl OT KOPPYHNLUHMOHHOH CHAENKM II0 TOCHOJTY
AHTOJIBI OCENTM Ha JIMYHBIX cyeTax [DJIEKTPOHHBIA pecypc]
Pexum JOCTyTIa 1
https://www.occrp.org/ru/investigations/1934-russia-angola-
debt-deal(nara obpamenus: 28.10.2019)

®IIpesunent «TepMMHATOP»: AHIOJLCKMI JHMAEP MOKIANCS
YHAYTOXXHTH KOPPYHIHIO [DIeKTpoHHBIH pecypc] Pexnm
nocrynma /[ http://anticorr.media/prezident-terminator-

3akoH 34/11 o OoprOe C OTMBIBAHHEM JCHEKHBIX
cpeactBe (3akon Ne 34/11). TlogoOHbIA mOIXOM
cOmmKkaeT mpaBoBble cHCTeMbl AHrossl u PO.
Poccuiickass ®enepanmst Tak ke paTuduIEpoBaia
Ha3BaHHYI0 KoHBeHIMI0 OOH u BKIIOUaeT B cUCTeEMy
HAI[MOHAJILHOTO 3aKOHOJaTeIbCTBA, MIOMUMO
YronoBHOro KOJIEKCa, CIIeUaIN3UPOBaHHbBIE
HWCTOYHUKH IIpaBa, HEMOCPEICTBEHHO HAIpaBICHHbIC
Ha TPOTUBOJACHCTBUE KOPPYNLHUH, B YACTHOCTH,

Oenepabable 3akoHB  «O  TPOTHUBOICHCTBUHU
koppymmmun B P®»®  «00 aHTHKOpPPYNIMOHHOM
JKCMEPTU3e HOPMATHBHBIX aKTOB W  IMPOEKTOB

HOPMATHBHBIX aKTOB»® U JIp.

Bmecte ¢ Tem, B OTIMYHME OT POCCHUHCKOTO
3aKOHOJATENbCTBA, KOTOPOE 3aKpeIUIsieT MPUHIIUIL
KpUMHUHAIH3AIUN  JCSHUN  HCKIIOYHTEIBHO B
YrOJIOBHOM  3aKOHE, 3aKOHOJATENbCTBO  AHTOJbBI
OCYILIECTBIISIET €€ KaK B YTOJIOBHOM KOJICKCE, TaK H B
WHBIX ~ WCTOYHWKAaX  TpaBa. Tak,  yroJoBHas
OTBETCTBCHHOCTh 32 aKTHBHOE M  IACCHBHOE
3MOYNOTPEOICHHE BIMSHUEM B KOPBICTHBIX IIEJISIX
yCTaHOBJICHA B CT. 25 1 26 3aKoHa 0 JOOPOCOBECTHOM
TrOCy1apCTBEHHOM yIIpaBIeCHUHU No 3/10.
OTBETCTBEHHOCTh 32 XHWIIEHHE, 3J0ynoTpedieHue
CITy>KCOHBIM TOJI0KCHHUEM U HE3aKOHHOE 00OTaIllcHUE
ycTaHoBieHa B cT. 17, 19, 20 u 22 ykazanHoro 3akoHa
Anronpl. [loMuMO 3TOTO XWUIIEHHE, COBEPIICHHOE
JOJDKHOCTHBIM JIMIIOM, KPUMUHAJIN30BaHO U B cT. 313
YronoBHOro kojekca AHrosiel. B wacTtHOCTH, B HEH
peycMaTpUBacTCs OTBETCTBCHHOCTH mo00ro
MyOMYHOTO OIDKHOCTHOTO JIAIA, KOTOPOMY B CHILY
ero CITy’KeOHOTO TIOJIOKCHUS TTOpyYeHBI
MPUHAAJICIKAIINE TOCYAapCTBY WM YaCTHBIM JIHIIAM
JNCHEXKHBIE CpEACTBA WM HMYIIECTBO W KOTOpOE
CBOEBOJILHO PACIIOPSIKAETCS. UMM, OCYIIECTBISIET WX
XUIIEHWE WM TOCOOHMYAeT JpyroMy JHIy B HX
XHIIEHUH, JTH00 00paaeT ux JUId peajin3alii B CBOMX
HeSIX WM UENSX APYroro JIMI@A, HCIONb3Yys OSTH
CpelCTBAa WM UMYIIECTBO WM PaCHOPSKAsICh UMHU
HETPaBOMEPHBIM o0Opazom. Kpome TOTO,
OTBETCTBEHHOCTH 33 XUIICHUE TAK)KE YCTAHABIHBACTCS
B cT. 23, 24, 25, 26 u 39 3akona Ne 3/10 (3akoH o
JOOPOCOBECTHOM TOCYNAPCTBEHHOM YIPABICHUU) W
3akomom Ne 13/10 (Cratyr CueTHOW majatsl).
[pucBoenune WA pactpara, COBEpIIICHHAS
JIOJDKHOCTHBIM JIMLIOM, KPUMHHAJIM30BaHbIU B CT. 364
YK Anronsl. Obpamjaer Ha ce0si BHUMaHue, YTO

angolskij-lider-poklyalsya-unichtozhit-korrupciyu/(mara
ob6parenus: 28.10.2019)

" Tam xe.

80 npotusoneiicTeun xoppymiuu: DesepanbHbIA 3aK0H OT
25.12.2008 Ne 273-®3 (pen. ot 26.07.2019) [DnexTpoHHBIH
pecypc] Pexum  mocryma  //http://www.consultant.ru
/document/cons_doc_LAW_82959/bbbd4641125b222beaf7
483e16c594116ed2d9al/ (nara oopamenus: 28.10.2019)
°06  aHTHKOPPYNIMOHHON  BKCIEPTH3E€  HOPMATHBHBIX
IMpaBOBbIX AKTOB MW IIPOCKTOB HOPMATUBHBIX IIPAaBOBBLIX
aktoB: ®enepanbHbii 3akoH oT 17.07.2009 Ne 172-D3 (pen.
or 11.10.2018) [OnextponHslii pecypc] Pexxum noctyna
//http://www.consultant.ru

/document/cons_doc_LAW _89553/3d0cac60971a511280ch
ba229d9b6329c0773117/ (nata obpamenus: 28.10.2019)
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ILaHHLIﬁ COCTaB MPECTYIUICHUS, SABJIAACH 10 cBoeH CyTn
CIICMaJIbHBIM BUIOM 3J'I0yHOTp€6J'I€HI/IH
JOJIDKHOCTHBIM TIOJIOXKCHUEM (HOJ’DKHOCTHOC

XHUILIEHUE), HE BKIIOYEH B CUCTEMY JAOJKHOCTHBIX
npoectymiaeHuii B ri1. 30 YK PO®. B nannom uctounmke
MPUCBOEHUE U pacTpaTa pacCMAaTPUBAIOTCS B Ka4eCTBE
dhopmel obmeyronoBHoro xumieHus (ct. 160 YK P®) u
HE CBSI3BIBAIOTCS CO CTAaTyCOM CIICIIHAIBHOTO CyOheKTa
- JOIKHOCTHOTO Jmma. bomee Toro, cynebHas
NpakTHKa WAET 10 MyTH YETKOTro pPas3[eleHUs
yka3aHHbIX gessHui. Tak, B m. 17 IlocranoBieHus
IInenyma BepxoBHoro Cyna Poccuiickoit
®enepanuun ot 16 okTadps 2009 r. Ne 19 «O
CylneOHOM NpaKTHKe MO JejaM O 3J0YyNOoTpeOIeHIH
JIOJKHOCTHBIMHM TIOJTHOMOUYMSMH U O HPEBBIIICHUH
JIOJKHOCTHBIX TOJHOMOYM» yKka3aHO: «B oTnuuune
OT XMIIEHUS Yy>KOTO UMYIECTBA C UCIOIb30BaHUEM
CIryke0HOTO MOJIOKCHHS 31m0ynoTpebieHne
JOJDKHOCTHBIMH ~ TIOTHOMOYHMSIMH W3  KOPBICTHOM
3aMHTEPECOBAHHOCTH 00pa3yloT Takue JesSHUS
JOJDKHOCTHOTO JIMIA, KOTOpPbIE JHOO HE CBS3aHBI C
U3BSATHEM  Yy)XKOro  HMyIIecTBa  (HampuMep,
MOJyYeHHE UMYIIECTBEHHOH BBITOJIBI oT
HCIIOJIb30BAHMS HMYIIECTBA HE IO HA3HAYCHHIO),
nub0 CBA3aHBI C BPEeMEHHBIM U (MJIM) BO3ME3IHBIM
U3bATHEM UMYyIeCTBa» O,

3. O6cyxkneHue

OCHOBBIBasCh Ha yKa3aHHBIX BBIIIIE
0COOEHHOCTSIX YTOJIOBHOTO 3aKOHOHATenbcTBa PD u
AHTOJIBI, ¥ yYUTHIBAsI NPUHATHE HOBOTO YTOJIOBHOTO
konekca Amnronsl 2019 roma, MBI CTaBHM IIEJIBIO
MIPOBECTU CPABHUTENBHBIN aHAIN3 CT. 285 YT0J0BHOTO
Kopgekca P® 1996 r. u ct. 365 YrojJoBHOMIO KoJeKca
Anroma 2019 r. B UYacTM  yCTaHaBJCHHS
OTBETCTBEHHOCTH 3a 3710ynIoTpedeHue
JIOJDKHOCTHBIMH TIOJTHOMOYMSIMH. B 1ienmoM cnenmyer
o0paTUTh BHUMaHUE Ha TO, 4YTO Kak B YK AHrosl, Tak
n B YK PO® crpykTypupoBaHa OTIeNnpHas IJIaBa,
o0BeuHsIOmAas B cebe MpecTyIIeHus JTOHKHOCTHBIX
mun. B YK Awnronst sto rimasa IV «Ilpectynienns,
CBSI3aHHBIC C HCIIOJTHEHHEM OOIIECTBEHHBIX (PYHKIMI
u B ymep0d oOmecTBeHHBIX (yHKIHN»;, B YK
Poccuiickoit ®eaepanun - rnasa 30 «IIpectymnenus
NPOTHB  TOCYAApPCTBEHHOW  BJIACTH,  HHTEPECOB
TOCYZAapCTBEHHOH CIyXObl W CinyXObl B OpraHax
MECTHOTO caMoympaBiieHHs». Ha3BaHuWe yKa3aHHBIX
I7IaB OTYETIIMBO CBHICTEIHCTBYET O TOM, UYTO B IEPBOM
ciydae  OOBEKTOM  YTOJOBHO-TIPAaBOBOH  OXpaHBI
BBICTYTIAIOT 0OIIIeCTBEHHBIE OTHOIICHHUS,
obecreunBaromue  myonumaaele  mHTepecsl (YK
Amnroner), B0 BTopoMm ke ciydae (YK P®D) — sto
OOIIIeCTBEHHbIE  OTHOWICHHS,  OOEeCIeYnBaroNIie
MHTEPECHl TOCYJIAPCTBEHHOW BIIACTH M CIYXOBI B
OopraHax TrOCyJapCTBEHHOM BIacTH M  OpraHax
MECTHOTO  CaMOyHIpaBlieHHsA.  3JoynorpebieHne
CIIy’)KEOHBIM ~ TIOJIOKEHHEM  ONpeAeNseTcs  Kak
YTOJIOBHOE JIesSTHHE B COOTBETCTBUH €O cT. 12 3akoHa o
MPECTYIHBIX JEUCTBUSAX, COBEPIICHHBIX ITyOIMIHBIMH

OlTocranosnenue [Tnenyma BepxosHoro Cyna
Poccuiickoit @enepanun ot 16 okrsadpst 2009 r. Ne 19 r.
MockBa «O cyneOHOW TpakTHKe TIO JeJIaM O
3JI0YMOTPEOJICHUN JTOJDKHOCTHBIMU TIOJTHOMOYHUSIMH H O

ciyxamumu (3akon Ne 21/90), u cr. 39 3akona o
J0OPOCOBECTHOM IOCYJapCTBEHHOM YIPABIICHHU.

CornacrHo YK Anronsl, yrBepsxkaeHHoMy B 2019 T.
B CT. 365 ycTaHOBJIEHA YrOJIOBHAsI OTBETCTBEHHOCTB 32
37I0yNOTPEOICHUE JOJKHOCTHBIMU TOJTHOMOYUSIMU.
BwMmecre ¢ Tem, B yKa3aHHOM HCTOYHHUKE BBLICICHBI B
OTACNBHBIE HOPMBI W  CIEIHAIBHBIE  COCTABBI
3II0YHOTPEOICHIS CITyKeOHBIM MTOJIOKCHHUEM:
«HeobocHOBaHHOE TONyYEeHHE NpPEeUMyIIecTBa» (CT.
359);«OkoHOMIUECKOE ydyacTHe B Om3Hece» (CT.
366);«Heszakonublii  c6op B3HOCOB» (cT.  367);
«Bmusane Ha Tpaduk» (ct. 368); «3moymnorpediieHne
MECTOM JKUTEJIBbCTBA CO CTOPOHBI pabOTHHKa» (CT.
369).

B cr1. 365 YK AHrossl ycTaHOBJIEHA yrojJOBHas
OTBETCTBEHHOCTh 3a JIBa BHUJAA 3JI0YNOTPEOICHUS
JIOJDKHOCTHBIMH TIOJTHOMOYHSIMU:

- HCTIONIB30BaHHUE TOCYNApCTBEHHBIM CITy>KaliM
HE 10 HAa3HAYCHUIO J€HEI WM WHOM  He
MIPUHAUISKAICH €My JABIKHMON COOCTBEHHOCTH,
HaXOJSIIEHCs] B €r0 PACHOPSHKEHUH WM JOCTYITHOH
JUISL WCTIOJTHEHUSI CBOMX CIIy’KEOHBIX OOsI3aHHOCTEH
(a.1);

- HELEeJIeBOE MCIIOJIB30BAHNUE T'OCYJapCTBEHHBIX
JICHE)KHBIX CPEJCTB B rOCYJapCTBEHHOM ceKTope 0e3
JIOCTaTOYHBIX 0OOCHOBaHUH (4. 2).

[Ipu sTom cormacHo 4. 3 cT. 365 HE MOIJIEKUT
HaKa3aHUIO 3510ynoTpedieHne JIOJDKHOCTHBIMHU
HNOJHOMOYMSAMH,  €CIH  CTOMMOCTh  HE3aKOHHO
UCTIONB3YEMOTO HMYINECTBA M CYMMBI JICHEXKHBIX
CPE/ICTB HE3HAUMTENbHBI, TAaKWe, KaK YKa3aHbl B
MOIYHKTE «O» cT. 377.

K cyObekram 310ymoTpeOieHuss CIyKeOHBIM
MOJIOKEHHUEM coriacHo cT. 378 YK AHrossl OTHECEHBI:
rOCYAapCTBEHHBIE CIIy)Kalllhe; aJMHHHCTPATHBHBIE
areHTHI;JINILIA, 3aHUMAIOIINe MOJIUTUYECKHE
JOJDKHOCTH, W30paHHBIE WM Ha3HAYCHHBIC, JIHIA
MOCTOSIHHO WIIN BPEMEHHO,
MOCPEICTBOMBO3HAIPAXKICHHSI ~ MM OecIiaTHoO,
JOOPOBOJIBHO WM 0053aTENBHO, OCYNIECTBISIOIINE
JeATeIbHOCTh rOCyIapCTBEHHON CITy>KOBIMIN
KOMMYHaJIbHOH CITy>KOBI;BOEHHOCITY XKaIlHe,
TIPU3BAHHBICBBINIONHATS TPaKAAHCKHE O00S3aHHOCTH
IyOJIMYHOTO XapakTepa; pyKOBOAUTEIN U PabOTHUKH
IMyOJIMYHBIX KOMIIAHUH; MHBIE JIMIA, BBITOIHSIONINE
¢GyHKIMM, B JI000H OpraHM3alii, PperyJIHpyeMoi
myOIMYHEIM TIpaBoM AHTOJbI. Takum o0pa3om, Kpyr
CyOBEKTOB  YTOJIOBHOW  OTBETCTBEHHOCTH  3a
3JI0yTIOTpeOieHne CITy>KEOHBIM MTOJIOKEHHUEM,
cormacHo YK AHTOIIBI, 3HAUNTENBHO IINpE, HEKENN B
Poccwuiickoit ®enepanuu (nmpumedanue k cT. 285 YK
POD).

IIpu 3TOM C CyOBEKTHBHOW CTOpPOHBI 00a
paccMaTpHuBaeMbIX coCTaBa NIPECTYTIIICHUS
XapaKTepu3yIoTCsl YMBIIUIEHHOH ¢(opMoii BuHBL. B
cootBercTBUH C 4. 1 cT. 285 YK P® o0s3arenpHbIM
TIPU3HAKOM coCTaBa 3710yTNIOTPEOICHUS
JIOJDKHOCTHBIMHU MOJTHOMOYHSIMU BBICTyIIaeT

NPEBBILICHUH JOJDKHOCTHBIX TIOJIHOMOUMit» // Poccuiickas
razeta oT 30 oktsa0ps 2009 r. - denepanbHBI BEHITYCK
Ne 207(5031).
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KOpPBICTHAsI WM HMHAas JW4YHAs 3aHMHTEPECOBAHHOCTb.
Bwmecrte ¢ Tem, yka3zaHHe Ha COOCTBEHHYIO WIIH 4YXKYIO
BBITOJy UCHOJB3yeTCs 3aKOHOAaTesleM AHTOJbI JIUIIb
MPY ONKCAHWH MPU3HAKOB COCTaBa 3JIOYMOTPEOICHUS
BiacThio (cT. 376 YK). YronoBHast OTBETCTBEHHOCTD 32
3II0YNOTPEOJICHHE ODKHOCTHBIMU TIOJTHOMOYHSMHU B
cT. 365 VK nanHOTO rocy1apcTBa He CBA3BIBAETCS C €T0
KOPBICTHOW HAITPaBJICHHOCTHIO (II€TbI0), UTO, HAa HAII
B3IJIAL, HE COOTBETCTBYeT IPHPOJEC JaHHOTO
MIPECTYIUICHUS KaK KOPPYIIIHOHHOTO.

BaxxHpIM ycioBHEM NpPUBIICYEHHS] K YTOJIOBHOM
OTBETCTBEHHOCTH 3a HaHHBIE AesgHusI 1o YK AHrosl
BBICTYIIAET «BBICOKAsi CTOMMOCTBY, kKoTopas B 100 pa3
MPEBBINIACT MUHUMAJIBHYI0 MECSIUHYIO 3apabOTHYIO
IUIATy TOCYAAapPCTBEHHOW CIyXOBI, YCTaHABIMBACMYIO
Ha MOMEHT COBEpIICHHUS [JaHHOTO MPECTyIICHUS.
CrnenoBarenabHO, YKa3aHHBIA KpPUTEPUM BBICTYIAET

OCHOBaHUEM OTTPAHUYCHUA yFOHOBHOP‘I u
JAHC I.[PIHJ'IPIHapHOﬁ OTBC€TCTBECHHOCTHU 3a
3H0yHOTpe6HeHI/Ie JOJIDKHOCTHBIM IIOJIOKCHHEM,

COTJIACHO 3aKOHOJATENILCTBY AHTOJIBI.

ITono6HbIN MOIXO KapANHATIBHO OTINYACTCS OT
MPUHIUIIOB YTOJIOBHOM OTBETCTBEHHOCTH
JIOJDKHOCTHBIX JIMII IIO YTOJIOBHOMY 3aKOHOJIAaTEIIBCTBY
P®. Cornacho aucno3unuu 4. 1 ct. 285 YK P® B kpyr
KPHUMHHOOOPAa3yIOIIMX IPU3HAKOB BKIIIOYEH TAKOW Kak
«CYILIECTBEHHOE HapyIlIeHHe IPaB U 3aKOHHBIX
MHTEPECOB rpakJaH WM  OpraHuzanuit  imbo
OXpaHSAEMBIX 3aKOHOM HHTEPECOB OOIIeCTBA HIH
rocygapctBa».B m. 18 IlocranoBnenus Ilnenyma
BepxoBaoro Cyna Poccuiickoit ®@enepanuu ot 16
okTsa0ps 2009 1. Ne 19 1. MockBa «O cynmeOHOU
NpakTHKe 10  JelNaM O  3JI0yNoTpediIeHuH
JOJDKHOCTHBIMU TIOJTHOMOYHMSIMA M O IPEBBIIICHUHN
JOJKHOCTHBIX IIOJHOMOYHI» pa3biACHAETCH, YTO
«Ilox cymecTBEHHBIM HapyIIEHHEM IpaB Tpa)aaH
WIM OpTaHu3alyil B pe3ysbTaTe 3JI0ynoTpelieHus
JOJKHOCTHBIMH TIOJTHOMOYMSIMH HJIM TPEBBIIICHUS
JOJKHOCTHBIX IOJIHOMOYHH clleqyeT MOHMMATh

HapylieHne TpaB U cBoOox (Quanueckux u
OPUAMYECKIX T, rapaHTHPOBAHHBIX
oOmenpU3HAHHBIMUA ~ TPUHIHIIAMH W HOPMaMH
MEXIYHAPOIHOTO mpasa, Koncturynueit

Poccuiickoit ®enmepamuu (Hampumep, mpaBa Ha
yBa)KEHHE YECTH U JOCTOMHCTBA JTMYHOCTH, JTUIHOU
W CeMEWHOW JKM3HM TpaxngaH, TIIpaBa Ha
HEMPUKOCHOBEHHOCTH JKUJIHUINA U TalHY HEepPenucKH,
TeJIe(OHHBIX IEPETOBOPOB, MOYTOBHIX, TEIETPadHBIX
W MHBIX COOOIIEHHUH, a Takke MpaBa Ha CyIcOHYIO
3aIUTy ¥ JOCTYH K IPAaBOCYAMIO, B TOM YHCIIE TIPaBa
Ha 3(Q(EKTHBHOE CPEJCTBO MPABOBOW 3allUTHI B
TOCyZapCTBEHHOM OpraHe M KOMIIEHCAIMIO yiiepoa,
PUYMHEHHOTO TIPECTYTUIEHUEM, U p.)» L.
CnemoBatenbHo, B YK P® mnocnexgcrBus
37I0yNOTPEOJIEHUS] JOJDKHOCTHBIMM TIOJTHOMOYHSIMH
3HAQUUTEJIBHO IIMPE M BKIIOYAIOT HE TOJBKO
UMYIIECTBEHHBIH  ymepd, HO ¥  (U3NYECKUH,
MopaibsHBIH Bped. [Tommmo 3toro, B 4. 3 cT. 285 VK

HMlocranosnenue [Tnenyma BepxoBHOTO Cyna
Poccuiickoit @enepanun ot 16 okrsadpst 2009 r. Ne 19 r.
MockBa «O cyneOHOW TpakTHKe TO JeJIaM O
3JI0YMOTPEOJICHUN JTOJDKHOCTHBIMU TIOJTHOMOYHUSIMH H O

P® ocymecrBiena nuddepeHnuanus yrojioBHOH
OTBETCTBEHHOCTU HA OCHOBAHUU TAKOTO KPHUTEPUS
KaK HACTyIUICHHE B pe3yJIbTaTe 3JI0yNOTpeOiIeHUs
JOJIKHOCTHBIMU MIOJTHOMOYHSMHU CTSDKKUX
nocneacTsuity. B m. 21 IlneHyma k TakoBBIM
OTHECEHBI: KpYIHbIE aBapud U JJINTEIbHBIE
OCTaHOBKHM TPAHCHOpPTa WM TPOU3BOACTBEHHOIO
mpouecca,  HMHbIE — HAapylIeHHs  AEATEIbHOCTH
OpraHu3anuy, MIPUYHHEHNE 3HAYUTENBHOIO
MaTepUalbHOrO yIepOa, MPUYMHEHHE CMEPTH MO
HEOCTOPOKHOCTH, CAMOYOHIICTBO MM MMOKYIICHHE HA
caMoy6uiicTBO noTeprepIero u T.m. '

Takum  oOpa3oMm, ucxoas M3  IpPaBOBOH
KOHCTPYKLIUU COCTaBOB 3710yNIOTpeOICHUS
JOJDKHOCTHBIMU ~ TTOJJHOMOYMSMHU IO  yTOJIOBHOMY
3aKkoHoHarensCcTBy  Poccuiickor  @Denepanuu U

AHroJIBI, MOXHO CJeNIaTh BBIBOJ O TOM, YTO JaHHOE
MpecTyIUICHNue sABIsgeTcs Oonee omacHBIM Mo YK P®,
MOCKOJBKY ero KBaTH()UIIMPOBAHHBIN BH]
MpeanoaaracT HACTyIUICHHE TSDKKHX IOCIIEACTBUI
3nmoynotpedneHus. CormacHo ke 4. 1 m 4. 2 cr. 365 YK
AHTOIBI, 370ynoTpebIeHne JOIDKHOCTHBIMU
MTOJTHOMOYUSIMH OXBaThIBAET coboi JIUIIb
MOCJIE/ICTBHA B BU/I€ UMYIIIECTBEHHOTO Bpeaa.

B 9T0i1 cBSI3U IOKA3aTENIBHBIM IIPEICTABIIACTCS
COIOCTaBUTEIIbHBIN aHalu3 CaHKIUK
paccMarpuBaeMbIX HOpM. Tak, cornacHo caHKIHUH 4. 1
cT. 356 YK AHrossl ycTaHOBJIEHA OTBETCTBEHHOCTH B
BUJE JHIICHHS CBOOOABI Ha CPOK A0 2 JIeT WIH
mrpagoM B pasmepe goxoxa mo 240 mmeit. B 4. 2
JAHHOM HOpPMBI, 3a HELENEBOE HCHOIb30BAHUE
roCy1apCTBEHHBIX JEHENKHBIX CpeacTB B
TOCYZAapCTBEHHOM CEKTOpE - JIMIIEHHWE CBOOOIBI Ha
cpok 110 1 roga wim mTpadgom B pasMepe J0X0/a /10
120 gueii. CnenoBaTelIbHO, aHTOJIBCKHMM 3aKOHOJATEIb
o0BeIUHSIET B  paMKax OJHOW  HOPMBI  [Ba
CaMOCTOSTENBHBIX, Ppa3HBIX o CTETICHH
OOIIIeCTBEHHOM OMAaCHOCTH ACSHUSA, IPUYEM B 4. | CT.
356 YK Amnromel mnomemeH 0ojee OOIIECTBEHHO
OTIacHBII COCTaB MPECTYIUICHHIl, a B 4. 2 — MeHee
o61mecTBeHHO onacHbIi. C MO3HINK 3aKOHOIaTEIILHOM
TEXHUKM  Takoil  NpuHeM  Henb3sl  IpPHU3HATh
OINpaBJaHHBIM, IOCKOJBKY OH HapylaeT CTPOrylo
JOTMKY YFOJOBHOIO 3aKOH4, OCHOBaHHYI0 Ha
MIPUHIUIE YCUJICHUS YTOJIOBHON OTBETCTBEHHOCTH IO
Mepe BO3pacTaHMsI CTETIEHH OOIIECTBEHHOM OITACHOCTH
JesTHUS U CUCTEMaTH3aluu HOPMAaTHUBHBIX
MIPEIIICAaHUH B JIOTHKE ITOCIEAOBATEIHHOTO IIepexoia
OT MEHee TSHKKOTO K 0oJIee TSHKKOMY.

Uro KkacaeTcs Haka3aHHMA 3a 3JI0YNOTpeOJIeHHE
JOJDKHOCTHBIMH MTOJTHOMOYHSIMH, YCTaHOBJICHHOTO B 4.
1 ct. 285 YK P®, To OHO, KaK 3TO XapaKTEPHO W IS
HMHBIX CAHKIUH HOPM POCCHICKOIO YrOJIOBHOTO
3aKOHa, ABJSETCA aJbTEPHATUBHBIM M OTHOCHTEIBHO
OIpe/IeIeHHBIM: HaKa3bIBaeTCsl TpadoM B pasMepe 10
BOCBMHJIECATH ThHICSY pyOjed wim B pasMepe
3apa0O0THOM IUIATHI JIM HHOTO JI0X0J1a OCYXJICHHOTO 32
MepHUo 70 HIECTH MECALEB, TUO0 JHIICHHEM IpaBa
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Ne 207(5031).

12 Tam xe.


http://www.consultant.ru/document/cons_doc_LAW_93013/#dst100044
http://www.consultant.ru/document/cons_doc_LAW_93013/#dst100045
http://www.consultant.ru/document/cons_doc_LAW_93013/#dst100045
https://rg.ru/gazeta/rg/2009/10/30.html
https://rg.ru/gazeta/rg/2009/10/30.html

14 Wschodnioeuropejskie Czasopismo Naukowe (East European Scientific Journal) #5(57), 202

| m

3aHUMATh OTIPE]ICIICHHbBIC TOMKHOCTH UIIN 3aHUMAThCS
OMPENICIICHHON JIEATENIFHOCTRIO HAa CPOK JO ISITH JIET,
nu00 TNPUHYAUTCIBPHBIMU padOTaMH Ha CpPOK JO
YeThIpeX JIeT, JUOO apecTOM Ha CPOK OT YCTHIPEX O
HIECTH MECSIIEB, JIUOO JuueHuem c60000bl HA CPOK 00
yemvipex  aem.  CrnenoBaTelbHO, HCXOIS U3
MakCUMaJbHOTO  pa3Mepa HambojJee  CTPOroro
HaKa3aHUs, MPEIyCMOTPEHHOTO B JAaHHOW CaHKINH,
CIeAyeT, 4YTO POCCHUUCKUN 3aKOHOJATeNhb OTHOCHUT
HEKBaTN(UIIUPOBAHHOE 3JI0yTIOTpeOIIeHNE
JOJDKHOCTHBIMHU  TIOJTHOMOYHSIMH K TIPECTYTICHHUSAM
cpenuelt Tspkectd. KBanudunupoBaHHBIE jke €T0 BUIBI
OTHECCHBI K KaTETOPUU TSDKKUX TPECTYIUICHUH (4. 2 1
4. 3 c1. 285 YK P®). MakcumanpHOe Haka3aHUe 3a
yKa3aHHbIC JICSHUS  YCTAHOBICHBI B  pasMepe
COOTBETCTBCHHO JIO CEMHU M JECSITH JICT JIUIICHUS
CBOOOBI.

4 Pe3yJibTaThl

Takum o00pa3oM, COTOCTABUTENBHBIA aHAIN3
MPU3HAKOB COCTaBa 3I0yMOTPEOICHUS JOKHOCTHRIMHU
nosHomounsiMu B YK Poccuiickoit @enepanuu u YK
AHTOITBI JaeT OCHOBAHHUE TS CIEAYIOUINX BHIBOJIOB!

- YTOJIOBHBIE 3aKOHBI Ha3BaHHBIX TOCYIapCTB
peyCMaTPUBAIOT OTBETCTBEHHOCTh 3a
3JI0YNOTPEOICHHE ODKHOCTHBIMHU TIOJTHOMOYHSMHU B
CaMOCTOATENbHBIX HOpMax (cT. 265 YK AHroms! u cT.
285 YK PD);

- cucTeMa 00s3aTeNIbHBIX (KPUMHHOOOPA3YIOIIHX )
MPU3HAKOB yKAa3aHHBIX COCTABOB MPECTYIUICHUI
CylllecTBEHHO  oriauuaercs: B YK Anronsl
OTIPEeNeNAONIeH BBICTyIaeT KaTeTOPUS «BBICOKAs
CTOMMOCTB» HCIIOJIE30BaHHBIX HE N0 Ha3HAYCHHIO
JICHeT WU WHOW JBIDKUMOU COOCTBEHHOCTH, a TaKKe
roCyJapCTBEHHBIX JI€HEXHbIX cpeacts; B YK PO —
«CYIIECTBEHHOE HapYIICHHE [IPAB U 3aKOHHBIX
HHTEPECOB TPaXKAaH  HJIM  OpraHu3auudii  Jubo
OXpaHSIEMBIX 3aKOHOM WHTEPECOB O0IIecTBa WU
TOCYy/apCTBay WU «TSHKKUE TMOCIEACTBUSI», a TaKKe
CHCIHUATBHBI MOTHB - «KOPBICTHAS WJIM MHAS JTHYHAS
3aMHTEPECOBAHHOCTDY;

- ecIm muddepeHraIist YTOJIOBHO#
otBercTBeHHOocTH B cT. 285 VYK P® wHocur
TPaTUIIMOHHEIN XapakTep U BHIPAXKAETCS B BHIACICHUN
OCHOBHOTO (4.1), KBaMpuImpoBaHHOTo (4.2) U 0c000
KBaTH(PHUIUPOBAHHOTO (4.3) COCTaBOB IMPECTYIDICHUS,

To B cT. 365 VYK Amdromsl muddepeHImanus
OTBETCTBEHHOCTH 33 pacCMaTPUBAEMOE MPECTYIUICHUE
OCYIIIECTBIIACTCS myTeM BBIJICJICHUS JIBYX
CaMOCTOSITENBHBIX COCTaBOB MPECTYIICHUS

(«rcTonb30BaHME HE M0 HA3HAYCHUIO JACHET MIIM HHOU
HE TPUHAJIeKANIEH TOoCyIapCTBEHHOMY CIIy)KalleMmy
COOCTBEHHOCTH, HaXOJSIIEHCS B €ro pacmopsHKEHUH
WM JOCTYITHOW /IS MCIIOJHEHHS CBOMX CITYKEOHBIX
o0s3aHHOCTEN» (4. 1) M «HeLeneBoe HMCIOJIb30BaHUE
rocy1apCTBEHHBIX JIEHEXKHBIX CpeaCTB B
TOCYJIapCTBEHHOM  CEKTope  0e3  JIOCTaTOYHBIX
obocHoBaHui» (4. 2);

- HEIOCTaTKOM CIIeZyeT IPU3HATh 00beANHEHHE B
pamkax ogHOW HOpMbI YK AHroJbl pa3HbIX COCTaBOB
MpecTyIUIeHHH, mpudeM B 9. 1 cT. 365 mnomemeH
cocraB, oOOmamaromMii  Ooyblnell  OOIECTBEHHOM
OITaCHOCTBIO, YeM B . 2 3TOH K€ HOPMBI;

- B ommuue oT YK P®, yronosHsll 3axkoH
AHTOITBI BBIJICIISICT CHeUaTbHBIH cocTaB
3II0YNOTPEONICHUST — «IOJDKHOCTHOE XHIICHHE» (CT.
364 YK Anroimsr).

Ha ocHOBe TIpUBEICHHBIX BBIBOJIOB MOXKHO
chOopMyIHPOBaTh NPEJIOKCHHS, HAIpABJICHHBIC Ha
ONTUMH3AINI0, KaK YTOJIIOBHOTO 3aKOHOJATEIIECTBA
P®, tak u Awnronel. Ilpexne Bcero, cuumraeM
HEOOXOJWMBIM  OCYIIECTBUTH  IU(PEpEeHIIHALNIO
YrojoBHOM oTBeTcTBEHHOCTH B YK AHronsl B
3aBHCHUMOCTH OT TSDKECTH MTOCTICICTBIS, HACTYTIHBIITIX
B pe3yNbTaTe 3JI0YyNOTPeOJCHUS MOIDKHOCTHBIMHU
MTOJTHOMOYHSIMH. IMomumo  3TOrO  Tak  Ke
[IeJIeCO00pa3HO OCYIIECTBUTh MOCTpoeHue cT. 365 YK
AHTOJIBI TIO TPHUHIMIY OT MEHee OOMECTBEHHO
OIMaCHOTO JICSHUsSI K 00Jiee OOIIECTBCHHO OITACHOMY.

Mexay TeM, OTIBIT KPUMHHATH3aUU
JOJDKHOCTHOTO 3JIOYMOTPEOIICHUSI B AHTOJIE MOXKET
OBITP TTOJIC3€H U TSI COBEPIIICHCTBOBAHUS ITOJIOKECHUH

YTOJOBHOI'O 3aKOHa Poccun. Hpemne BCCrO,
3aCJIy)KUBACT BHHUMAaHUA BBIICICHHUA B
CaMOCTOSTEIBLHBIM COCTaB  TaKOM Pa3sHOBUAHOCTHU

3710yTIOTPEOICHNUS KaK «JIODKHOCTHOE XHUILICHUEY.

5 3akaroueHue

Ha ocHOBe BBIIIEU3IOKEHHOTO IpeAIaraeTcs
onTUMH3MPOBaTh CT. 365 YK AHromsl, H3/I0KUB €€ B
CIeAyoIeH peqakiuu:

«Cratbs 365. 3n0ynorpebieHue JOHKHOCTHBIMU
HOJTHOMOYMAMU

1. TocymapcTBEeHHBIN CITy’KaIlHii, JONYCTUBLINI
6e3 JOCTATOYHBIX OCHOBaHHH HelIeIeBoe
HCTIONIb30BaHME TOCY IapCTBEHHBIX IEHEXKHBIX CPEICTB
B TOCYIapCTBEHHOM CEKTOpE, - HaKa3bIBaeTCs
JMIIEHNEM CBOOOABI HA CPOoK 1o 1 roxa mimm mrpadom
B pa3Mepe 1oxoxaa a0 120 mHei.

2. TocynapcTBeHHBIH CILy KallluH,
UCTIOJIB3YIOIINN He 110 Ha3HAYECHUIO ACHBI'M WIH HHYIO
HE MPHHAISKANLYIO €My ABHKHUMYI0 COOCTBEHHOCTB,
HAXOJAIIYIOCS B €r0 PAaCHOPSDKEHUH WM JOCTYITHYIO
JUIS UCIIOJIHEHUSI CBOMX CITy>KE€OHBIX 00sf3aHHOCTEH, -
HaKa3bIBAETCsl JUIIEHNEM CBOOOBI Ha CPOK JI0 2 JeT
i mrpadom B pazmepe noxoaa 10 240 mHel.

3. JeiicTBus, yKa3aHHbI€ B 4. | 1 4. 2 HacToOsIILIEH
CTaThbM, COBEpIICHHbIE B 3HAYUTEIHBHO BBICOKOH
CTOMMOCTH, - HAaKa3bIBAIOTCS JIMIIEHHEM CBOOOIBI Ha
CpoK J10 5 net v mtpadom B pazmepe 10 S00 mHE.

4. He momiexuTr Haka3aHUIO 3JI0yNOTPEOJIeHHE
JOJDKHOCTHBIMH  TIOJTHOMOYHSIMH, €CJIH  CTOMMOCTh
HE3aKOHHO HCIOJIB3yEMOT0 HMYIIECTBA W CYMMBI
JCHEXKHBIX CPEJCTB HE3HAYMTEIbHBI, TakKWe, Kak
yKa3aHbl B MOAMTYHKT 0) cT. 393b.

5. OTBeTCTBEHHOCTh 3a CIICIHAJbHBIE BUIBI
37I0yNOTPEOICHUS]  JOJDKHOCTHBIMHM ~ TIOJTHOMOYHSIMHU
HACTYyHaeT B CIIy4asiX, yCTAHOBJIEHHBIX HOPMAMU MHBIX
riaB Hacrosero Koaexca.

CHnHCOK HCI0JIb30BAHHBIX HCTOYHUKOB

1. VYronoHBIH KOJZIEKC ITopryransckoii
Pecy6mmkn 1886 .

2. VYronoBubli konmekc PecmyGmukm AHroma
1886 .


http://www.consultant.ru/document/cons_doc_LAW_93013/#dst100044
http://www.consultant.ru/document/cons_doc_LAW_93013/#dst100045
http://www.consultant.ru/document/cons_doc_LAW_93013/#dst100045
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3. VYrosoBHelli Konekc PecnyOmuku Awnrona

4. VYronosuslil kogekc Poccuiickoit denepanuu
1996 r.

5.0 MPOTUBOAEHCTBUU KOPPYILIHUH:
®DenepanbHbIi 3ak0oH 0T 25.12.2008 Ne 273-D3 (pen. ot
26.07.2019) [DmexTponHsIi pecype] Pexwnm moctyma
//http://www.consultant.ru
/document/cons _doc LAW_82959/bbbd4641125b222

beaf7483e16¢594116ed2d9al/ (mara oOpamnieHus:
28.10.2019)

6. 006 AHTHKOPPYTIIHOHHON SKCIIEPTH3E
HOPMAaTHBHBIX ~ IIPaBOBBIX ~aKTOB M  IIPOCKTOB

HOPMATHBHBIX MPABOBBIX aKTOB: DenepaabHbIN 3aKOH
or 17.07.2009 No 172-®3 (pea. ot 11.10.2018)
[DnexTpoHHBIi pecypcl] Pexum JlocTyna
//http://www.consultant.ru

/document/cons_doc LAW_89553/3d0cac60971a5112
80cbba229d9b6329c07731f7/  (mata  oOpamieHus:
28.10.2019)

7. Tlocranosnenue Ilnenyma Bepxosnoro Cyna
Poccutickoit ®eneparmm ot 16 okTs6ps 2009 r. Ne 19
«O cyneOHOM mpaKTHKE TI0 JIENIaM O 310YyTOTPeOIeHUN
JIOJDKHOCTHBIMU TIOJTHOMOYHMSIMA YU O TPEBBIIICHUN
JIOJDKHOCTHBIX TOJHOMOuuit» // Poccumiickas rasera
2009. 30 okTs0psi.

8. XKypHanucT-aHTUKOPPYNLHMOHEP U3 AHIOJBI
CTall  KEPTBOW MOJUTHYECKH MOTHBHUPOBAHHOTO
cyaeOHoro mpecienoBaHust [DJIeKTPOHHBIA pecypc]
Pexum goctyma // http://anticorr.media/zhurnalist-
antikorrupcioner-iz-angoly-stal-zhertvoj-politicheski-
motivirovannogo-sudebnogo-presledovaniya/(nara
obpamenus: 28.10.2019)

9. MWnpekc xoppynuuy B AHTOIE [ DIEKTPOHHBIH
pecypc] Pexm JOCTyTIA https://take-
profit.org/statistics/corruption-index/angola/(zara
obpamenus: 28.10.2019)

10. MunimoHsl OT KOpPPYILMOHHOM CHEIKU IO
rocioiary AHromel OCeNM Ha JIMYHBIX cYeTax
[Onextponnslit  pecypc] Pexum  nmoctyma  //
https://www.occrp.org/ru/investigations/1934-russia-
angola-debt-deal(nara obpamenus: 28.10.2019)

11. HeodunmanpHble mIaTeXu rocy 1apCTBEHHBIM
JOJDKHOCTHBIM JIMIIaM B AHrojie [DJIEKTpPOHHBIH
pecypc] Pexxum mocryma //

12. Ipesunent «TepmuHaTop»:
auaep MOKJISIICS YHUYTOKHTh
[DnexTporHBIi pecypc] Pexxum mocryma //

13. PeHTHHTr CTpaH 1O YPOBHIO MPECTYIMHOCTH
[Onextponnslit  pecypc] Pexum  pmoctyma  //
https://gotoroad.ru/best/rejting-stran-po-urovnyu-
prestupnosti(nara ooparenus: 28.10.2019)
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RESPONSIBILITY FOR OFFICIAL OFFENCES UNDER THE CRIMINAL LEGISLATION OF
RUSSIA AND THE COUNTRIES OF THE CONTINENTAL LEGAL FAMILY
(COMPARATIVE ANALYSIS)

AHHoTanus. OCHOBHOM IIETIBIO CTaThH SIBIISIETCS CPAaBHUTEIBHOE UCCIIeToBaHNE HOpM YTooBHOTO Konekca
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paccMaTpuBacMoro - UMHCTUTYTa  YI'OJIOBHOI'O

npaBa

C HO3HI.[I/II>1 CUCTCMHO-CTPYKTYPHOTO  IIOAXOJ4,

06€CHC‘II/IBaIOHIeFO BCECTOPOHHEC H3YyUYCHUC o0beKTa HCCJIICA0OBAaHUA. Ha ocnose CpPaBHUTCJIBHOTO aHaJIn3a
YTOJIOBHOI'O 3aKOHOJATCIIbCTBA PO u ApYyTUX UCTOYHUKOB YTIOJIOBHOTO IIpaBa KOHTHUHEHTAIbHOU HpaBOBOﬁ CEMbHU
MpeajararoTCs ImyTu COBEPIICHCTBOBAHUSA CUCTEMBI JOJKHOCTHBIX HpeCTyHHeHI/Iﬁ B YK Poccun.

Summary. The main purpose of the article is a comparative study of the norms of the Criminal Code of the
Russian Federation and the criminal legislation of the countries of the continental legal family with regard to the
establishment of criminal liability for official crimes. The method of achieving this objective is a comparative
analysis of the composition of official crimes, which allows to reveal the content of the institution of criminal law
under consideration from the point of view of a systemic and structural approach, which ensures a comprehensive
study of the subject matter of the study. On the basis of a comparative analysis of the criminal legislation of the
Russian Federation and other sources of criminal law of the continental legal family, ways are proposed to improve
the system of official crimes in the Criminal Code of the Russian Federation.

Kmioueswie cnosa:. Yeonosnoe 3aKOH00am€JZbCWl60, 00JIICHOCMHOE Jauyo, I’ly6]lullH0€ doJIcHOCmHOoE Jauyo,

00NHCHOCTNHOE npecmynjiernue, cucmema
npecmynﬂenuﬁ, Y20JlI06HAs OMEenCMEEeHHOCNb.

OOJIICHOCTHBIX — NPeCMYNJieHul,

uHcmumym O0NIHCHOCTNHBIX

Keywords: Criminal legislation, official, public official, malfeasance, system of malfeasances, institute of

malfeasances, criminal liability.

1.Beryniienue

B crpykType KOAM(GHUIMPOBAHHBIX HCTOYHHUKOB
YTOJOBHOTO  TpaBa  3apyOeKHBIX  TOCYHapcTB
3aKOHOZATENb  BBIACISIET  CICNHAIBHYIO  IJIABY,
HETIOCPEJCTBEHHO  IOCBSIIEHHYIO  JOJDKHOCTHBIM
npectymiieHusM. B cuny  cneuuduku mpaBoBOii
TPagUIMd U 3aKOHOIATENbHON TEXHMKH OHH HMEIOT
pa3nuYHOe HAaMMEHOBAHUE, OJIHAKO, CYyTh YTOJOBHO-
MIPABOBBIX 3aMIPETOB, COJIEPIKAIUXCSA B HUX CTPEMUTCS
K yHUUKALNY, MTOCKOJIBKY OXpaHsAeMbIe
OOILECTBEHHBIE OTHOUICHHS HMMEIOT OOBEKTHBHOE
coJiepykaHne — HHTEPECHl TOCYAAPCTBEHHON CITy OBl 1
o01ecTna.

B noxtpuHe oOpaiieHo BHUMaHHE Ha TO, YTO B
rocyZapcTBax Ha IIOCTCOBETCKOM  IIPOCTPaHCTBE
COXpaHsSeTCs. EeAMHCTBO TIOAXOAOB II0 MHOTUM
BOIIpOCaM yTOJIOBHOTO TpaBa. Bmecte ¢ Tem, aHamm3
MOCTPOCHUS CHUCTEMBI JOJKHOCTHBIX MPECTYIUICHUI
JaeT OCHOBaHMWE JJs BBIBOJA OO0 OTCYTCTBHHU
YHU(UIIMPOBAaHHOTO  IOJXOAa B  BOIpOCE  HX
KpUMHMHAIM3AUN U (opManu3anuy FOPHUINIECKUX
MIPHU3HAKOB COCTABOB JOJDKHOCTHBIX NPECTYIUICHUH B
3akoHe. OO 53TOM OTYETIMBO CBHUJETEIBCTBYET
COIIOCTABUTEIbHBI  aHAJM3  HA3BaHMH  IJIaB,
O00BEANHSIONMX JTOJDKHOCTHBIE TpecTyIuieHus. Hu B
OJTHOM W3 NPOAHAIM3HPOBAHHBIX HAMHM HCTOYHHKOB
onn He coBmamd. Tak, B YK Apmenun
CTpyKTypupoBaHa riasa 29. «[Ipectymienust npotus
rocyaapcTBeHHoOU ciyxOb». B VK Jluteel - ['maBa

XXX «IIpectynneHuss ©  yTOJIOBHBICIPOCTYIIKH
MPOTHBIOCYIapCTBEHHON  CIY>KOBIM  ITyOJMYHBIX
uatepecoBy. B YK Jlareum - T'maBa XXIV

«[IpectymHbie AestHASA Hacoyxk0e B TOCYAapCTBEHHBIX
yupexnenusax». B YK  Mongossr ['maBa XV
«IIpectynnenus, COBEpLIEHHbIE  JOIKHOCTHBIMH

13 VK Wramuu [DIeKTpOHHBINH pecypc]
[Inttp://crimpravo.ru/page/zar-uk/  (zarta
HOstOpst 2019 1.)

14 Vronoenbiii kogeke ®PT [DrekTponHbIi pecype] Pexum
nocrymna //http://crimpravo.ru/page/zar-uk/(nara oGpareHust:
18.11.2019)

5 Vronosmbiit komekc Jlaum [DNeKTPOHHBIA pecypc]
Pexxum pnocryma //  http://crimpravo.ru/page/zar-uk/(nata
obpamenus: 18.11.2019)

Pexum pocryna
obpamenus: 1

muamu»y. B YK  Tamxukucrama - I'maBa 30
«[IpecTymnenust mpOTUB TOCYJAPCTBCHHOW BIIACTH,
HMHTEPECOB T'OCYAAPCTBEHHON CITyKObI». Mexmy Tem,
Henmb3s HEe O0paTuTh BHUMAaHHE Ha TO, YTO BCE M3
TIPUBE/ICHHBIX Ha3BaHMH IJIaB HCIIOJIB3YIOT KaTErOPHI0
«TOCYJapCTBEHHBIN», YTO NPUBOAUT K BBIBOAY O
COJIEpXKAHUU 00BEKTa TOJKHOCTHBIX IPECTYIUICHHH, a
UMEHHO, UHTEPECHI ITyOIMYHOMN CITyKOBI.

2. MeTtonosaorus

CpaBHUTENBHBI aHaNM3 JIIOOOTO HMHCTHTYTA
Oco0OeHHOM 4YacTH YroJIOBHOTO 3aKOHOJATENIhCTBA
Pa3NYHBIX CTPaH, B TOM YHCIIE MPECTYIUICHHUH B chepe
KOMIIBIOTEpHOW  WHGpOpManuu,  Kak  JJIEMEHT
KOMITapaTHBUCTCKOTO TOJX0Ja C HEOOXOIMMOCTBIO
MIpeAroyiaraeT  ONpeAeJeHHEe  OOIIero  MOHATHS
COOTBETCTBYIOIIEH TPpyIITBI MPECTYIJICHUH U ee MecTa
B cucteme HWHCTUTYTOB OcobeHnoir dactu VYK
KOHKPETHOTO rOCy/1apCTBa.

Tak, B YK Urtanun 10mKHOCTHBIE MPECTYNIICHUS
o0BeIMHEHBl B paMkax IM. | «O mpecTymiaeHHsx
JNOJDKHOCTHBIX Jumy»  pasgena |l «IIpecrymienns
npoTuB mybmuuHOl aamuHucTpanuu»®, B YK ®PT
CTpyKTypupoBaHa Ti. 2 «O TOKyIIeHHSIX Ha
TOCYAAapCTBEHHBIE OpTaHbl, COBEpIIAEMBbIC JIMIAMH,
WCTIONHSIONIMMHU  CIy)KeOHBbIe (YHKIHMH» B pasjene
IIKauru getBepToii’®. YronosHsli 3akoH JlaHud Tak
xKe BBIJCISIET  CHENUAIBHBIYIO  TJaBy 16
«[IpecTynnenusi, coBepIICHHbIE NP OCYIIECTBICHUH
rocyaapcTeHHol (QyHkuuu»S, OTnenbHas rinaga o
JOJDKHOCTHBIX PECTYIUICHUSX IPETyCMOTPEHa M B YK
[eBemmn — «O 37M0ymOTpeONIeHUH  CITyKeOHBIM
nonoxkennem» (1. 20). B yromoBHoM Kojekce
lomnmasgum Tak e BBIJENEHA CO3ByYHas TIjaBa —
«IIpecrynnenus, CBSI3aHHBIE co
snoynorpebnenusmu»t’. B VK Tlopryranun jnanHas

16 Vromosuwii komekc IllBemun [DneKTpoHHEIH pecypc]
Pexxum nocryma //  http://crimpravo.ru/page/zar-uk/(nara
obpamenus: 18.11.2019)
17 Vronosusii kopexc Iosnanmun[DneKTpoHHBIN pecypc]
Pexum moctyma //  http://crimpravo.ru/page/zar-uk/(nara
ob6parenus: 18.11.2019)
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I'pyrina HpeCTyr[J'ICHI/Iﬁ IIoOMEIICHa B TJI. 16 KOMHapaTI/IBI/ICTCKOC HUcciacaoBaHuUeC IIO3BOJIACT
«HpeCTyrmeHI/m, COBCPULICHHLIC TPU OCYLICCTBICHUN CUCTEMATU3UPOBATH CyHleCTByIOHII/Iﬁ OIIBIT

rocynapcTBeHHON (QyHKIMI». J[OCTATOYHO INMHUpPOKas
KpUMUHAIMU3AIMUS ~ JOJDKHOCTHBIX — MPECTYIUICHUH
ocymectBiena B YK bensrun. CornacHo ee
YTOJOBHOTO 3aKOHA BCE JOJKHOCTHBIC MPECTYIUICHUS

obpemuHeHRI B pamkax  Pasmema V.  «O
MPECTYIICHUSIX HOPOCTYIKAX POTUB
00ILIECTBEHHOTOIOPSIIKA, COBEPIICHHBIX
JHULAMM,0CYUICCTBISIFONMMA  ITyOIMIHbIe)YHKIUH,

WIN  CIyXXUTEJSIMH  KYJbTOB,BBIOTHSAIOIMNME ~ HX
CITy’kKeOHBICOOSI3aHHOCTIY, KOTOPBIH B CBOIO OYEpenh
CTPYKTYpPHPOBaH [0 CJIEIYIOIIUM TiaBaM: [naBa
nepBast «O KoanuuuK 4YMHOBHHMKOB»; ['maBa II «O
NPUCBOCHUUAMUHUCTPATUBHOW  WIM  CyJneOHOM
Baactu»; riaBa Ill. «O xumenuw, pactpare u
3aMHTEPECOBAHHOCTH JIMLL,0CYIIECTBIISFOIIX
nyonmnunabie  QyHKIum»; rimaBa V. «O xoppymuu
JIMIL,0CYIIECTBILIIONINX MyOnnuHble (GyHKINU»; TIaBa
V. «O 3noynorpebienun Bracteion; riaaBa Vbis. «O
MPOCITYIINBAHUI, TAHHOM O3HAaKOMJICHHM M 3allHCH
YaCTHBIX IIEPETOBOPOBH TEJIETIEPEroBOpoBy»; Ti1aBa VI.
«06 OCYIICCTBICHUH (] YHKITHIHA My OTMaHOH
BJIACTHPaHEE YCTAHOBJIEHHOIO 3aKOHOMCPOKa JHOO
nmociae ux ucredeHus»; rimasa VI, «O HexoTophIx
MPOCTYNKaX,  OTHOCAMIMXCSK  BEACHUIO  AKTOB
rpaxxganckoro  cocrosHus»; TmaBa VI «O
MIPaBOHAPYIICHUAX,COBEPIIECHHBIX CBALICHHOCTY XKHUTEI
SMUIPH GorociyxeHun» 8. Cxonubrii TOIXO0.
Habmomaetcst B YK @PI" u YK Mamu. B VK I'epmannn
JOJDKHOCTHBIE IIPECTyIUICHUsI 00bequHeHbI B Pasnene
TpuanatoMm  «Hakasyemble — nesHustHa  CirykOe».
Otmaaetcs cnenudukoit ctpykrypa YK Tommanmnm,
MOCKOJIBKY B HEM  OCYLIECTBICHO pa3JielieHHe
JIOJDKHOCTHBIX TIPECTYNJICHWH Ha JBa BHIA: MPOCTO
JnoipkHOCTHBIe TpectymieHust (1. 11 §§110-126) u
HE3HAYUTEIbHBIE JOJKHOCTHBIE IPECTYMIICHUS (JacTh
3 . 33 «He3nauntensHble mpecTymieHus» §§ 324-
325).

B CUCTEME POCCUICKOTO YIOJIOBHOTO
3aKOHOJIATENbCTBA  JIOJDKHOCTHBIE — MPECTYIICHUS
MPE/ICTaBIsIeT CO0OM CaMOCTOSITENBHBIN HMHCTHUTYT
OcobeHHoit JaCTH YTOJIOBHOTO TpaBa,
perylaMeHTHPOBaHHBIN HOpMaMu Ti1aBbl 30, BXOISIINX
B pazmen X VYK PO («lIpectyruieHus mpoTHB
TOCYZAapCTBEHHON BIIACTH»), COAEp KAl HOPMBI O
MPECTYIUIGHUSIX TIPOTHUB TOCYNapCTBEHHOH BIAcTH,
WHTEPECOB TOCYJApCTBEHHOW CIyX OBl M CIyXObI B
OpraHax MECTHOTO camoympasiieHHus. COOTBETCTBEHHO
yKa3aHHBIE MPECTYIUICHUS MOCATAI0OT HAa HHTEPECH!
TOCYapCTBEHHOH BIIACTH, BBICTYMAIOIIUX POO00SbIM
0bvekmom  JNaHHOHW  TPYNIBl  IOCATATENBCTB.
Kpurepuem 00beANHEHNS JIOJDKHOCTHBIX
MpPECTYIUIEHUI B B caMocTosTenbHyI0 rnaBy YK PO
BBICTYIA€T 610060l 00beKm  JaHHOM  TPYIIIBI
MPECTYHBIX MoCsTaTeNIbCTBA - HHTEPECH
TOCYZapCTBEHHON BJIACTH, TOCYNAPCTBEHHOM CITyKOBbI
M CIyOBI B OpraHax MECTHOTO CaMOYyIIpaBieHHS (B
IIHPOKOM CMBICTIE — CIyXXeOHBIE IIPECTYIUICHHS).

18VronoBueli  Komieke Benmbrum  [DnekTpoHHBIH pecypc]
Pexxum mocryma //  http://crimpravo.ru/page/zar-uk/(nata
obpamenus: 18.11.2019)

KPUMMHAIM3ALUU TeX UM UHBIX ISSHUH, ONPENeIUTh
MyTH YHUQUKAUMK ¥ ONTUMH3ALMH  ONUCAHUS
IOPUINYECKUX IPU3HAKOB COCTaBOB JOJKHOCTHBIX
NpeCTyIUICHUI. B 1OIHOM Mepe CKa3aHHOE OTHOCUTCS
1 K 3JIOYTIOTPEOICHUIO JOKHOCTHBIM ITOJIOKeHHEM. B
paMKax JaHHOTO WCCIIEIOBaHUS OBUIM HW3ydYCHBI
YTOJIOBHBIE 3aKOHBI TaKHX rocyaapcTB
KOHTHHEHTAJILHOM IIPaBOBOM CEMbHU KaK
AzepOaiimkan, Apmenus, bemerus, benapycs,
lomnangus, Uranus, Ucnanus, Ilopryranus,
Tamxukucran, Typkmenucrad, MongoBa, Hopserus,
HIsenust, lBeiitiapus, Y30ekucran, Ykpauna, OPT,
OpaHnus.

Obcyxnenue

Ocoboe MecTo B CHUCTEME JOJDKHOCTHBIX
NpECTYIUIEHUN 3aHUMAET 3T0YTIOTpeOICHIE
JOJKHOCTHBIMU [IOJIHOMOYUSIMHU. Cocras
3IMOYNOTPEONICHUST TOJDKHOCTHBIMH — TIOJTHOMOYHSMHU
TPATUIIMOHHO COJECPIKUTCS B 3apyOeKHBIX YTOIOBHBIX
3aKkoHaX. B OONBIIMHCTBE 3apyOeKHBIX TOCYIapCTB
BbIAENIEH oOmmmit cocTaB 3IMOYIOTPEOICHIUS
JOJDKHOCTHBIMHU TIOJIHOMOUMsAMH. BmecTte ¢ TeMm, B
YroJIOBHbIX 3akoHax ['epmanuu, 'onnmanguu, lanuw,
Hopseruu TtakoBoii orcyrcrByeT. Tak, yrosoBHBIH
KoJleKkc ['epMaHMM HE COIEPXUT OOIIed HOPMBI O
37I0YHNOTPEOICHUH JOJDKHOCTHBIMH  TIOJTHOMOYHSAMU.
OpfHaKo B €ro CTPYKType BbIIENEH IMIUPOKUN KPYT
CICIHMANBHBIX BHIOB 3J0YyMOTpeOIeHnit (HampumMep,
TpeOOBaHUE BHITOIBI I CeOsl MIIM TPETHETO JIMIa U
TIPUHATHE BBITOJIBI (§ 331); BBIHECEHUE
HenpaBocynHoro mpuroBopa (§ 339) m t.1.). YK
lomangum yctaHOBiIEHA KPUMHHAIU3ALUS LEJIOTr0
psga  CHENMaJbHBIX  BHUAOB  3JIOYMOTpeOJIeHUS
JOJDKHOCTHBIMH ~ TIOJIHOMOYMSAMH  (HauWHas  OT
MHHHUCTPOB JI0 MyOJMYHBIX CIyXalux) - cT. 355-380
VYK lNomnangun. CBoeobpazue otiauuaercs YK JIuTBsi,

NOCKOJBKY B HEM BBIACICHBl Takue COCTABBI
370YHOTpeOIeHUH KaK: 370yHOTpebIeHne
opunmanrkHEIMH  TIoMHOMouWsME  (cT.  123) w

3nmoynotpednenue (ct. 228). [loMmumo 3T0OTO, B TAHHOM
HCTOYHHKE TIpaBa CKOHCTPYHPOBAHBI U CIICIIHAIILHBIC
COCTaBHI 3IMOYIOTPEOICHIS CITy’)KeOHBIMH
morHOMouusME (cT. 229 VK Jluteel). Cnenudukoit
obmagaer YK DcTOHUH, TOCKONBEKY B HEM BEIICICHBI
JiBa CO3BYYHBIX cocTaBa: 3JI0yTIOTpedieHne
ciry>xeOHbIM TonokeHueM (cT. 161 YK Dcronnm) u
3moynotpebnenne Bnacteio (cT. 161.1). Ilommmo
9TOr0, CKOHCTPYHPOBaH B  PaccMaTpUBAEMOM
HUCTOYHUKE W CTEIHATIBHBIA COCTaB 3JI0YMOTPEOICHUS
— COBEpIIIEHHUE CIETKHU C IICHHBIMHU OyMaraMu SMUTEHTA
B JINUHBIX UHTepecax (cT. 161.2).

OOmenpu3HaHHON MPAKTUKOW TaK K€ SBISACTCS
KOHCTPYUMPOBaHHE IIOMHMO OCHOBHOIO  COCTaBa
3IM0YNOTPEONICHHST  TOJDKHOCTHBIMU — TIOJTHOMOYHSIMU
€ro crenuaibHbIX BHAOB. Tak, B c¢T. 323 YK Uranuu
YCTaHOBJIEHA OTBETCTBEHHOCTh 3a 3JI0yNOTpeOIeHHe
JIOJDKHOCTHBIMH TIOJTHOMOYHsIMHU. OJHAaKO, HapsIy ¢
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otuM, B 4. 1 c1. 615 YK Hramuu ycraHoBieHa
OTBETCTBEHHOCTh 3a crieuaIbHbINA BHJ
3710yTOTpeOJICHNS - HapyIlIeHue HETPUKOCHOBEHHOCTH
HKHUJTHIIA.

VYronosublil kogeke OpaHLMK COLEPKUT B CBOEH
crpykrype B ITumaBe Il «O mocsrarenbcTBaxHa
roCyIapCTBEHHOE yIpaBieHHE, COBEPIICHHBIX
JIMIIaMU,0CYIECTBILFOIIUMHUITY OJTTIHBIE
dyakmum»otaen 1 «O 31moymoTpedIeHUsX BIACTHIO,
MOCATAIONINX HA TOPSNOK YIPaBICHUS» B HEM
ToMeIIeHa 00IIass HopMao 3710yTNOTPeOJICHIH BIACThIO
(432-1- 432-3). B otaeie e BTOpOM JaHHOM riaBbl «O

3H0yHOTpe6JleHI/IHXBJ'IaCTLIO, COBCPUICHHBIX
MPOTUBYACTHBIX JIAID» IIOMCUICH LIeJIBII b
CIICIUAJIbHBIX COCTaBOB 3J'I0yl'IOTp66J'IeHI/IH

JIOJDKHOCTHBIMU TIOJTHOMOYMSMHU: O IOCATaTEeNbCTBAX
Ha UHIUBUAYAIBHYIO cBOOOY (432-4, 432-5, 432-6); o
TUCKpuMHUHaAIMIX (432-7); o TmocCSIraTeNbCcTBax Ia
HETIPUKOCHOBEHHOCTD KUATUIIA (432-8); 0
MOCSraTeNbCTBAX Ha TalHy coobienunit (432-9).
Oco6o cnemyet moguepkayTh, uTo YK ®panunu
BBIJICJICT CICIHANBHYI0 HOPMY — 3JI0YIOTpeOIeHne
JIOBEPHEM, COBEpIIICHHOE rOCyIapCTBEHHBIM
cayxamuM (ct. 314-3). OpHako 3TOT cOCTaB
NPECTYIUIGHUS] HEe OTHECeH K JOJDKHOCTHBIM, a
nomertteH B Kaury tpetpio YK «OTBeTCTBEHHOCTH 3a

NPECTYIUIGHUS] ¥  YIOJOBHBIE JEIUKTHl IPOTHB
COOCTBEHHOCTH.

Ilo takomy e mytu uger u YK Hopseruu,
BBIICISST OOIIylo HOPMY O  3JI0ymnoTpeOJeHHUH

JIOJDKHOCTHBIM TIoNIoxkeHueM - § 118. OdunmansHoe
JIOJDKHOCTHOE JIMIIO, KOTOPOE, 3JI0YMOTPEOIAs CBOMM
MOJIOXKECHUEM, TPEIATCTBYET 3aKOHHOMY OCYKIICHHIO
WA BBIHECCHHIO TPHUTOBOPAa O 3aKOHHOM HaKa3aHUH
WM KOTOPOE, 32 UCKITIOUEHHUEM CITy4aeB, ONIMCAHHBIX B
3akoHe, WX JIPYTHMX 3aKOHHBIX CIIOCO0OB, M30eraer
cyne6HOro pa3buparenbCTBa YrojJOBHO HaKa3yeMoro
NesHHs, MOJJIEKUT HakazaHWo B Buae'®. OnHaxo, a
JJAHHOM  HCTOYHWUKE  yCTAHOBJEHA  YrOJOBHAs
OTBETCTBEHHOCTh M  3a  CHCIHAIbHBIE  BHJBI
3TOYTOTPEOICHHEM ODKHOCTHBIM TOJOXKCHHAEM: §
115. OdunmanpHOE JIOJDKHOCTHOE JINIIO,
UCTIONB3YIOIIee TpU  CydeOHOM  PacCMOTPEHUH
HE3aKOHHBIC CPEICTBA AJIS IIOJIYICHHUS CBHICTEIBCTB C

ONpEJENICHHOW 1eNbl0 uiau  npusHanus; § 116.
O¢unmanpHOE JMOJDKHOCTHOE JIUIO, IPOBOZSIIEE
HE3aKOHHBI OOBICK JOMa MM 4YeJIOBEKa, WIIn

HE3aKOHHO KOH(HCKYIOIee UChMa U TelerpaMmar2’,

OOpamaer Ha ce0s BHHMaHHE TO, YTO B
VYrogoBHOM Koaekce JIaTBUH BBIJAEICH JIMIIb OOLIMHA
cocTaB 3JI0yTIOTPEOICHHUS, COOTBETCTBEHHO
«3noynotpebneHne CciIy>KeOHbIM MOJIOKEHUEM» (CT.
318). Opmnako B YK ApmeHuu BblaeneHo [Ba
CaMOCTOSTENIFHBIX COCTaBa 3ioymnorpednenus:ct. 308
«3noynorpebieHne TOHKHOCTHBIMA OTHOMOYHSIMI

19 YK Hopserun [2nekTponnslit pecypc] Pexum noctyna
/Inttp://crimpravo.ru/page/zar-uk/

20 Tam xe.

2L YK Benbruu [DiekTpoHHBIH pecypc] Pexum nocryma //
http://crimpravo.ru/page/zar-uk/(nara obpaleHust:
18.11.2019)

u cT. 375 «3n0ynoTpebicHre BIACThHIO, IPEBBIIICHUE
wim 0e3neiicteue Biactu». B YK MoiigoBsl TOMHUMO
obmero cocraBa 350ynoTpebiieHHe BIACTHIO WIU
ciry)eOHbIM TIosiokeHueM (cT. 327) Beimensiercs U
CrelUalIbHbId — «lI3BlIeUeHHE BBITOJBI U3 BIMSHHS)
(ct. 326). OOpamaer Ha cebs BHumanme YK
TamxukucTaHa, B KOTOPOM Tak XK€ MOMHMO O0IIeit
HOPMHI — CT. 314 «3n0ynoTpebnenne JOMKHOCTHRIMHU
TIOJTHOMOYMSIMIY, COACPKUTCS M PSR CHEIHATbHBIX
(ct. 315 «besmefictBue mo ciyx6e»; cr. 317
«IIprcBoeHNE MOTHOMOYUN JOHKHOCTHOIO JIMLAY; CT.
318 «He3akoHHOE ydacTHe B MpeaIpHHIMATEIHCKOM

JESITETIBHOCTH)».

OOBeKTHBHAA CTOpOHa 3710yTOTpeOICHUS
JOJDKHOCTHBIMHU MOJTHOMOYMSIMU B 3aKOHOJATENbCTBE
3apyOeKHBIX roCy1apCTB, Kak TIPaBUIIO,

CKOHCTPYHpPOBaHA IO THITy (DOPMANBEHOTO COCTaBa
npecrymierus. Tak, corimacHo cr. 254 YK benbrum:
«ITomneXuT HaKa3aHUIO TIOPEMHBIM 3aKITIOYCHUEM OT
OITHOTO TO/a JO IATH JIeT JH000# rocynapCTBESHHBIH
YMHOBHHK, areHT WIH CIYXaIlui MpaBUTEIBCTBA, B
KakoM OBl YWHE WM JODKHOCTH OH HE COCTOSII,
KOTOPBIH TMOTpeOyeT WM PAaCHOPIIUTCS, IPUKAKET
noTpeboBaTh WIM PACTIOPSIAUTHCA O JIEHCTBUSX IO
MPUMEHEHHI0 BOOPYKEHHBIX CHJI IPOTUB UCTIOTHEHUS
3aKOHa WJIM KOPOJEBCKOTO YyKa3za, JHOO TMPOTUB
B3UMAaHMS 3aKOHHO YCTAaHOBJIGHHOTO HaJlora, WU
MPOTUB CyNeOHOrO IMOCTAHOBIEHHS WM MpHKasa, a
TaKXe MPOTHUB JFOO0T0 PACIIOPSIKEHUSI, HCXOSIIETO OT
Bractu»?l.  He

opraHa BKIIFOYCHBI  IMPECTYIIHBIC
DoCICACTBUA B  KPYyr 00s3aTeNIbHBIX  DJICMEHTOB
00BEKTUBHOMU CTOPOHBI CIICIIMAJIbHBIX BUIOB

3moynotpebnenuss U B cr. 255-259 VK benbrum.
OTcyTCTBYeT yKa3aHUe Ha IPECTYITHBIC TOCICCTBHS H
B nucno3uimu §111 YK Hopserun: «JlomkHocTHOE
JMLO, TpeOyoLIee UITH JUIs ce0s, UiIH JJIsl APYTOTo, Wi
Ut oUITHaNTbHBIX BiacTedl HE3aKOHHBIN Haor, cOop
WIIM BO3HATPXK/ICHUE 32 YHNHOBHUYBIO ONEPALHIO HIIH
Oepyliee OMIMOOYHO IIpeAjaraeMoe eMy B 3TOM
kauecTee»?2.CornacHo xe §154 YK Jlanuu yronosHas
OTBETCTBCHHOCTh HACTYTACTECIH JIO00OE JHIO TPH
OCYILECTBICHHH TOCYAAPCTBEHHBIX TOTHOMOYHMHA FITH
(¢yHKOMH OBUTO BHHOBHO B COBEPIICHHH JIO)KHOTO
OOBMHECHMS, B  TPECTYIUICHWH, CBS3aHHOM C
JIOKa3aTeNbCTBAMH, (uznaeckuM HaTIaJICHUEM,
JWIICHHEM CBOOOIBI, pacTpaTtoil WMyIIlecTBa WIH
3noynorpebnenneM  jgosepuem?. He  Tpebyercs
HACTYIUIEHHE  INPECTYNHbIX  IOCIEACTBUI ISt
BMEHEHUS Toy4ueHus BeITob! (§ 331) u 3akoHOATEND
TI'epmanuu, MOCKOJIBKY COTJIACHO JUCIO3UILIMM JaHHOMU
HOPMBI, yTOJIOBHAsI OTBETCTBEHHOCTH CBSI3bIBACTCS YKE
C caMHM TpeOOBaHHUEM JIOJDKHOCTHOT'O JIMIIA WIIN JIHILIA,
CIEIMAJbHO YIIOJHOMOYCHHOTO Ha  BBIIOJHEHHUE
ITyOJIMYHOM CITy>KOBI, BBITOJIBI JUI CE0sl WIIM TPETHEro
nvia, MO0 TeperoBopaMu O HeH WM IOJTydeHHEeM

22 YK Hopseruu [nekTpoHHsIit pecype] Pexum poctyna //
http://crimpravo.ru/page/zar-uk/ (mara olbpareHus:
18.11.2019)
2 YK Jauun [DrexTponHbIH pecypc] Pexum moctyma //
http://crimpravo.ru/page/zar-uk/(nata obpareHust:
18.11.2019)
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BbIT'OJbI. UranbsHckuit 3aK0OHOAATECJIb 3aHUMACT - HC3aKOHHOC MPUMCHCHHUE NODKHOCTHBIM JIMLIOM
HOIL06Hy10 IIO3UIUI0, yBA3bIBasd HACTYIUICHUC IpU BBITOJIHECHUN CBOUX CJ'Iy)KC6HBIX 00s13aHHOCTEN

YTOJIOBHOM OTBETCTBCHHOCTH 3a 3JI0yMOTpPeOICHUE
JIOJDKHOCTHBIM TIOJIOKEHUEM JIMIIb C COBEPIICHUEM
npectynHoro aesHus (ct. 323 YK Uranun).

OmHAaKO TOCYAapCTBaM OJIMKHETO 3apyOeikbs
XapakTepHa HHas no3uuus, MIOCKOJIBKY
MHKPUMHUHUPOBaHUE 3TOYTOTPEOICHAS
JIOJDKHOCTHBIMU ITOJTHOMOUYHMSIMU B HUX YBSI3BIBA€TCS C
HACTYIUJIEHMEM OINpEAENICHHBIX nocnenctsuil. Tak, B
ct. 314 YK Tamkukuctana B CHCTEMY 00s3aTEINbHBIX
MPU3HAKOB ~ OOBEKTHBHOW  CTOPOHBI  BKIIFOYCHEI
MPEeCTYIHbIE MMOCIECTBUS, TAKUE KaK «CYLIECTBEHHOE
HapylUIeHHE TPaB ¥ 3aKOHHBIX UHTEPECOB I'PaXKIaH WU
OpraHu3aIMii IHO0O OXPaHAEMBIX 3aKOHOM HHTEPECOB
oOIecTBa WJIM TOCydapcTBa». Takod e MOoaxo[
3akperuieH U B cT. 308 YK ApmeHuu, mocKonbky ee
JUCHO3UIMS  COINEPKUT  yKa3aHWE Ha  TakKue
MOCJIEACTBUSI IPECTYIHOIO IESHUS KaK: IPUYMHMBILINE
CYILIECTBEHHBI Bpel NpaBaM U 3aKOHHBIM MHTEpecam
JIMI, OpTaHW3aIlfi, 3aKOHHBIM HWHTEpecaM oOIecTBa
W TOCYIapCTBa (B CIlydae HMYIIECTBEHHOTO yiiepba
— B pa3Mepe CyMMbI, IPEBBILAIOLIEH MATUCOTKPATHBII
pasMmep MHUHHUMaJIbHOU 3apaboTHOM IUIATHL,
YCTaHOBJICHHOM Ha MOMEHT COBEPILIEHUS
MPECTYIUICHUS, WIIM CTOUMOCTH yinepba). Yka3anue Ha
MOCIEACTBUSI B BHUAE «ECId OHO TPUYUHUIO
CYIIIECTBEHHBIA Bpe] OXpaHSIEMBbIM 3aKOHOM IIpaBaM,
cBOOOZIaM W HHTEpecaM OTHENbHBIX TpaXkIaH WU
TOCYapCTBEHHBIM JINOO OOIIECTBCHHBIM HHTEpECAM,
WM MHTEpEcaM IOPUINYECKUX JIUID) COIAEPKaThCs U B
4. 1 cr. 364 YK Vkpaunsl. O mocineacTBusX B BUIAE
«IPUYMHUBILINE CYyILIECTBEHHBII Bpen
roCyJapCTBEHHOM BIACTH, MOPSAIKY YIPABJIECHUS WIH
OXpaHSIEeMBbIM 3aKOHOM TpaBaM M HHTEpecaM JIMIIa»
COJIEPKUTCSI YIIOMUHAHKE U B TUCTIO3UIMH 4. | cT. 318
YK JlatBuu. Ilo Takomy ke THITy CKOHCTPYHpPOBaHA U
mucnosunug 4. 1 cr. 327 YK MoiaoBsl - MOBJIEKIIIEE
MpUYMHEHUe Yyiepba B 3HAYMUTEIBHBIX pazMepax
oOIeCTBEHHBIM ~ HWHTEpecaM  Jub0  mpaBaM U
OXpaHsAEMBIM 3aKOHOM HHTepecaM (U3MYIECKUX HIIH
opuanueckux Juu. Ha mpectymHble mociencTBust
ykaspiBaeT u puctosuiys ct. 205 YK V3bekucrana. K
rpynmne yka3aHHbIX rocyiapcts npumbikaer [Benus
MOCKOJIKY €€ YrOJIOBHBIA 3aKOH YCTaHaBJIMBAET
YIOJOBHYIO OTBETCTBEHHOCTb JIMLIb 33 «TSDKKOE», TO
€CTh TIOBJIEKIIIEE 3HAYUTEIbHBIN BpeJ] YaCTHOMY JIHILY,
TOCYJapCTBEHHOMY CEKTOpY WA MIPUHECIIO
HENPaBOMEPHYIO BEITOAY, 3JI0yTIOTpeOIeHNE
JTIOJKHOCTHBIMH TTOJTHOMOYHUSIMH.

Kpyr KPUMHUHAJIU3YEMBIX JIesTHUH,
COCTaBIISIIONIUX  3JIOYMOTPeOICHHE JOHKHOCTHBIMHU
MOJTHOMOYHMSIMH B 3aKOHOJATEIBCTBE 3apyOC:KHBIX
rocyaapcTB XapaKTepu3yeTcst LIUPOKOI
BapHAaTUBHOCTHIO W HE HMEeT YHH(DHIMPOBAHHOTO
conepkanus. K Haka3yeMbIM JI€HUSIM OTHECEHBI:

- COBEpIICHWE JIOKHOTO  OOBHHECHHS, B
MPECTYIUICHWH, CBS3aHHOM C JIOKa3aTelIbCTBAMHU,
(bu3uueckuM HamajgeHueM, JimeHueM cBoooas! (§154
VYK Hdanun);

- HEe TIOJYMHEHHWE KaKOMY-JIHOO 3aKOHHOMY
odpunmansHOoMy npukasy (§156 YK Jlanun);

OpYXXHSl WJIM HAacWIus, a paBHO COBEPILCHUE UM
MYYHTENBHBIX JJIS TIOTEPIICBILETO WIIA OCKOPOIISIOINX
ero 1ocToMHCTBO AedcTBHi (cT. 161.1 YK Ocronun);
HaHECEHHUE TEJIECHOTO MOBPEXKICHHS NIPH UCTIOTHEHUU
ciryxe0HbIX obs3anHHOCTeH (§ 340 YK OPI);

- HEBBITOJTHCHNE TOCyIapCTBCHHBIM
JIOJDKHOCTHBIM JIMIIOM CBOMX oOs3aHHOCcTeH (§156 YK
Hanum, ct. 319 YK JlatBum; ct. 123 YK JIutesr; § 112
YK Hopgernn; ct. 315 YK Tamkukucrana; § 336 YK
OPT);

- YMBIIUICHHOE HCIIOJIb30BaHUE JOJDKHOCTHBIM
JMLIOM CBOEro ciyxeOHoro mosoxenus (cr. 327 YK
MounnoBbl);

- COBEpULICHUE JEHCTBHS BONPEKU 37PaBOMY
cmbicny (§ 110 YK Hopserun);

- TpeOoBaHUE WM U ceOs, WM U1 APYTOro,
WK U1 0(UIHATBHEIX BIacTel HE3aKOHHOTO HAJIOTa,
cobopa WM BO3HArpaXXJACHUS 3a YHHOBHHUYBIO
omepammio (§ 111 YK Hopserumn), He3akoHHOE
B3uMaHue cOopoB (§ 352 YK O@PI; nHezakoHHOE
B3MMaHHUE HEMPeIyCMOTPEHHBIX COOPOB, YMCHBIIICHHE
miarexa (§ 353 YK ©PI);

-MCIIOJIb30BAHNE JOJDKHOCTHBIM JIMIIOM CBOMX
CIIy)KCOHBIX  IOJHOMOYMI  BONPEKH HHTEpecam
cnyx06b1 (ct. 314 YK Tamxkukucrana; ct. 364 YK
VYxpaunsl; cT. 323 YK Uranun);

- YUpeKIeHNE JIOJDKHOCTHBIM JIULIOM
OpraHU3aIlNY, OCYIIECTBIIAIOIICH
MIPEIIPUHIMATEIECKYIO e TEIBHOCTD, JTHOO ydacTue
B YIIPaBJICHUW TAKO¥ OpraHM3aIMedl JTMYHO HITH Yepe3
JOBEpeHHOE INHUI0 Bompeku 3ampery (ct. 318 YK
TaKukHcTaHa),

- HeBBINIOJIHEeHHUE 3aKkoHa (cT. 432-1 YK Dpanuuy;
cT. 355 YK l'onmmanaun);

- MIPOIOJKEHUE BBITTOTHEHHS CBOUX
00s13aHHOCTEH nocie oduHanbHOro
uHpopmupoBanus 00 ux npekpamenun (ct. 432-3 YK
OpaHun);

- TpeOOBaHHME BBITOJBI IS CeOS WM TPETHETO
nwna u npussatae Berons (§ 331 YK @PI);

- BRIHECCHHE HEMPaBOCYAHOTO mpurosopa (§ 339
YK ©PT);

- TIpUHYXKACHUE K nade mokazanmid (§ 343 ¥V K

@OPI);
- mpecienoBanue HeBUHOBHOTO (§ 344 YK @OPI);
- WUCIIONIHEHWE TIPUTOBOpa B  OTHOUICHHUH
HeBUHOBHOTO (§ 345 YK ®PI);
- ¢apmmBoe odunmansHOE

3acBuaerenpcTBoBanne (§ 348 YK @PI);

- MOIpPBIB JIOBEpHsi BO BpeMs IpeObIBaHUS Ha
JUIioMaTiaeckoi ciryxkoe (§ 353a VK ©PI);

- HapyluleHHe CIIy)KeOHOH TaiHBI M o0coOoi
o0s3aHHOCTH 1O coxpaHeHuio Taiubl (§ 353p YK
OPI);

- HE3aKOHHOE pasIJlallleHne CBEJCHUH O
cynebHbIx pasbuparenscrBax (§ 353d YK OPT);

- HapyIIeHne HaJoroBoi TaHsI (§ 355 YK ©PI);

- HE3aKOHHOE 3aJIepXKaHne JTU00 copepkaHue Mo
crpaxeit (§147 YK Janum).
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CyObekTHBHAsi ~ CTOpPOHAa  3JI0YNOTpeOIeHHs
JIOJDKHOCTHBIM ~ IIOJIOKEHUEM B  3aKOHOJATEIILCTBE
3apyOeKHBIX rocyAapcTB XapaKTepU3yeTcs
YMBIITICHHOR bopmoii BHHBI. Hckitouenue

cocrasisier aumb YK [IBennu, nockoabky B CT. 1 T
20 «O 310yn0TpebIEHNH CITYKEOHBIM HOI0KEHHEM» 2
MPEIYyCMOTPEHO, YTO HEWCHOJIHECHHE CIYKEOHBIX
00s3aHHOCTEH  MOXKET  OBITh  COBEpPIICHO  Kak
YMBIIUICHHO, TaK ¥ IO HEOCTOPOKHOCTH.

Bwmecre ¢ Tem, kak u B Poccuiickoit ®denepanuu B
YTOJIOBHBIX 3aKOHaX HEKOTOPHIX CTpaH B CHCTEMY
KPIMHHOOOPA3yOINX TPU3HAKOB BKIIIOYEHA IIEJb
3II0YNOTPEONICHHS]  JODKHOCTHBIME  TTOJTHOMOYHSIMU.
Tak, B 4. 1 ct. 327 YK Moaa0oBbl yCTaHOBJIEHO, YTO
MPECTYMHOE JCSHUC JOJDKHO OBITh COBEPIICHO «B
KOPBICTHBIX WJIM WHBIX JIMYHBIX UHTEpecax». B
o I00HOM Ke KJIIoue ompezeneHa 1enb
3II0YNOTPEOIICHHS TOJDKHOCTHBIMU TIOJTHOMOYHSAMH B
ct. 205 YK V306ekucrana, ct. 314 YK Tamxukucrana
u cr. 308 YK Aszepbaiimkana. B 4. 1 ct. 308 YK
ApMEHHH TIOMHMO Ha3BaHHBIX IIENICH COIOCPKUTCS
yKa3aHM€ Ha rpynnoBble uHTepechl. B u. 1 cT. 364 YK
YKpauHBI, TaK XK€ YKa3bIBaeTCs, YTO ITOJDKHOCTHOE
3JI0YNOTPEOICHHE COBEPIIACTCS «U3  KOPBICTHBIX
o0y ICHUH 100 B MHBIX JINYHBIX MHTEPECAX MU B
WHTEpecax TpeThUX JHi». Ha choenuanbHyio Ielb
yKka3biBaeT U cT. 323 VK Uranun: «B 1ensx HoIy4eHus
JUIL ceOst WM I TPEThHUX JIUI[ HE3aKOHHBIX BBITO[
HCHMYIICCTBCHHOTO  XapakTepa JIMOO B  LENAX
HaHeCeHHs HE3aKOHHOro yiepda ApyruM IuLam»?>,
Ha nuunble menm 3moymoTpeOieHus JOKHOCTHBIM
MOJIO)KEHUEM yKa3blBaeT U nucnosumus cr. 312 VK
lIBenmn®. IlomMuMo 53TOro, B JAHHOI HOMeEp
TOBOPUTBCSI M O CTPEMIICHHH TIPUYUHECHHS Bpena
JIPYTUM JTUTaM.

OTCcyTCTBYyeT YHHU(DHUIIMPOBAHHBIA MMOIXOA B
3apyOEKHBIX TOCYIaPCTBaX U OTHOCUTEIHHO CYObEeKTa
3JI0yNOTPeOICHUS TOJDKHOCTHBIMHU TTOTHOMOYHSIME. B
[IEJIOM, KOHEYHO, K TAKOBBIM OTHECEHBI JIMIIA,
OCYIIECTBIIIONIME (PYHKIIUH MyOJIHYHON BiacTH. B 4.
2 § 11 VYk OPI' packpbiBaloTCd NpHU3HAKU
JOJDKHOCTHOTO JIMIAa K KOTOPHIM OTHECEHBI: a)
TOCYapCTBEHHBIC CITy)Kalllie WM CyIOpH, b) nwia,
COCTOSIITNE B MHBIX ITyOJINYHO-TIPABOBBIX OTHOIICHHSIX
0 TOJDKHOCTH, C) JIMIA, HHBIM 00pa30oM Ha3HAuYCHHEIC
1Sl BBLIIOJIHEHHS 3324l TyOIMYHOrO YIIPaBIeHUs?’ .

B paza. 29 VYK Tepmanuu «JlomKHOCTHBIE
MIPECTYIHBIE ICSTHUS» B PAAC HOPM yCTaHABIMBAIOTCS
OCHOBaHHUS TIPUBJICYESHHUSI K YTOJIOBHOM

24 Vronopublii komekc Illsenun [DnekTpoHHBIH pecypc]
Pexxum moctyma //  http://crimpravo.ru/page/zar-uk/(nara
oOpamenus: 18.11.2019)

%5 VromoeHwii kosiekc MWramuu [DIeKTpOHHBINA pecypc]
Pexxum mocryma //  http://crimpravo.ru/page/zar-uk/(nata
obpammenust: 18.10.2019)

% Vromoeueii komekc IllBenun [DNeKTpoHHBIN pecypc]
Pexxum moctyma //  http://crimpravo.ru/page/zar-uk/(nara
obpamenus: 18.10.2019)

27yronosuslit koneke OPI [DexkTpoHHsIii pecype] Pexum
nocrymna //http://crimpravo.ru/page/zar-uk/(nara oGpareHust:
18.11.2019)

28 VronosHwlii komexc ~DelepaTHBHOH — pecrmyOIMKH
T'epmanun: B pen. ot 13 Host6. 1998 r. mo coct. Ha 15 mas

OTBETCTBCHHOCTHU TOTO, KTO «CTICIUAITBHO
VIOJHOMOYEH  Ha  BBINOJHECHUEC  IYOJIUYHBIX
00s13aHHOCTEN, T. €. padOTHUKA, KOTOPBIH HE OymydH
COOCTBEHHO JIOJDKHOCTHBIM JIMIIOM, OCYILECTBIISICT
3aaud MyOJIMYHOTO YIPABJICHUS MNPU KAKOM-JIHOO
OpraHe BIACTH WIM 3aHAT B YUYPCKICHUU WU
00BEIMHEHNH, OCYIIECTBIAIONIEM TaKhe 3agadnze,
CyObeKTOM psifa TOJDKHOCTHBIX 3JIOYMOTpeOJIeHUH
npu3HaeTCs Takke M agBokar?. Bce mnpecTymHble
JesTHus, crpynmnupoBadubie B pa3a. 30 YK I'epmanun,
00BEAMHEHBI 0 TPH3HAKy CyOBEKTa IPECTYITHOTO
JeSTHUSI — MOJDKHOCTHOTO T,

Cornacio YK benbrun k cyObekTaMm JaHHOTO
MIPECTYIJICHUsI OTHECEHBI: JII000H rocyaapCTBEHHBIN
YUHOBHHK, areHT WU CIYXKAIlUil MpaBUTEIbCTBA (CT.
254 YK benbrun). J1ocTaTOYHO YHUKAJIbHBIA MOAXO.
mpucyn; YK JlaHuM, TOCKOJNBKY K CyOBeKTam
3IMOYNOTPEOICHHUST JOIDKHOCTHBIMU TTIOJTHOMOYHSMHU B
HEM OTHECEHBI CYAbs, NPHUCSHKHBIA WM HSKCHEPT
(§110). OrHecenne MaHHBIX JUI[ K KPYry CYOBEKTOB
3IMOYNOTPEONICHUST TOJDKHOCTHBIMU — TIOJTHOMOYHSMHU
xapakrepHo u YK ©PT (§ 339, § 343, § 344 u np.).

Cornacho ct. 12 VK I1IBeiiniapuu kK Haka3zaHUIO 3a

3710ynoTpebieHue CITyKeOHBIM TI0JI0/KEHHEM
NpUBJEKAIOTCA ~ uleHbl  BHIOOPHOTO  OpraHa
wauHOBHUKK®., IlpuyeM caHKUUA HpepycMOTpeHa

JIOCTaTOYHO CTpOTasi: KaTOp)KHas TIOPbMa Ha CPOK 710 5
1eT 1160 TIOpEeMHOE 3aKITI0YCHHE.

CornacHo YK ®paniuu cyOBeKTOM YTOJOBHOH
OTBETCTBEHHOCTH MOXXET BBICTYIATh OPHIMUYECKOE
au1o. B 9acTHOCTH, OHO MOXKET OBITH NMPHUBIEYCHO K
YTOJIOBHOH OTBETCTBEHHOCTH 3a 3JI0yNOTpeOsICHNE
BIIACTBIO.

B oTniume oT rocyapcTB AaibHETO 3apyOeKbsl, B
ctpanax CHI' TpagunuoHHO MpHCTaIbHOE BHUMAaHHUE
yAeNseTcs BONPOCY O JIeTabHOH  JeUHULINU
JOJDKHOCTHOTO JiMIa. J]ocTaTOYHO —parrioHaIbHBIN
noxxon mpucymr YK Pecnmybmuku  Bemapycs,
MOCKOJIBKY B €ro OOIIeil 4acTH 3aKpemjieHO MOHSATHE
JIOJDKHOCTHOTIO Jinia. Tak, CorjiacHo 4. 4 ¢T. 4 1aHHOTO
WNCTOYHMKA K JOJDKHOCTHBIM JIMIAM  OTHOCSTCS:
1) npencraBuTenyu BIacTH, TO €CTh ACHyTaThl [lanaTel
TIpeACTaBHUTENCH Hannonansaoro cobpanus
PecnyOimkn bBemapyce, wiensr CoBera PecmyOmuku
HammonansHoro coOpanus PecnyOmmkun benapyce,
Jerytatbl MecTHBIX COBETOB [IENyTaToOB, a paBHO
rOCy/IapCTBEHHbIE CIyXKalllie, HMEIOI[He IpaBo B
mpeenax cBOCH KOMIETEHINH OTJaBaTh

2003 r. : mep. ¢ HeMm. / mo Hayd. pen. . A. Illecrakosa. CIIO,
2003. 524 c

2Pymannesa FO. H. 3noynoTpebneHue JOKHOCTHBIMU
nonHoMo4nsiMd B Poccun u ®paHumu (CpaBHHTEIHHO-
[PaBOBOE HUCCIICJOBAHKE): [IHC. KaHI. MOpUA. Hayk.
Upxkyrck, 2018. C. 54.

%0 Kpacmosa K. A. VYronoBHas OTBETCTBEHHOCTH 3a
B3STOYHMYECTBO B  rocypapcrBax-uineHax EC  //
IOpuauyeckue uccnenoBanus. 2015. Ne 8. C. 76-94.
3lVronopusiit konekc IlIseiinapun [D1ekTpoHHBIH pecypc]
Pexum mocryma //  http://crimpravo.ru/page/zar-uk/(nara
obpamenus: 18.11.2019)


http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/

L m
EESY

Wschodnioeuropejskie Czasopismo Naukowe (East European Scientific Journal) #5(57), 2020 21

pactopsDKEHUsI WM NPHUKa3bl M MPUHUMATh PELICHUS
OTHOCHTEJILHO JIUII, HE TIOYMHEHHBIX UM TI0 CITyk0e%?;

2) mpenCcTaBUTEIM OOIISCTBEHHOCTH, TO €CTh
JMLa, He HAaXOJIIUeCs Ha TOCYJIapCTBEHHOU Ciryx0e,

HO HAJCJCHHBIC B  YCTAHOBJICHHOM  TOPSIKE
[MOJTHOMOYUSAMU MIPEICTABUTEIIS BJIACTHU npu
BBIIIOJIHEHU U 00s13aHHOCTEN o oxpaHe
00IIECTBEHHOTO TTOPSIIKA, 060opnoe C

IPaBOHAPYIIEHHUAMH, 110 OTIIPABJIEHHIO IPABOCYAHA S,

3) numa, IOCTOSIHHO MM BPEMEHHO JHOO IO
CHEUAJIbHOMY  IIOJHOMOYMIO  3aHMMAWOIIUE B
YUPEXKACHUSAX, OPTaHU3ALUAX WIM Ha MPEANPUATHIX
(we3aBucumo  oT  (OpM  COOCTBEHHOCTH), B
Boopyxennsix Cunax Pecriyonmuku benapycs, npyrux
BOMCKax M BOMHCKUX (popMupoBanusx PecmyOmuku
Bbenapych NOMKHOCTH, CBA3aHHBIE C BBIIOJHEHHEM
OpraHU3aI[IOHHO-PACIOPSIUTEIBHBIX WIH
aJIMAHUCTPATUBHO-XO3AUCTBCHHBIX  OOSI3aHHOCTEH,
m0o0 IWIa, YHOJTHOMOYCHHBIE B YCTAHOBICHHOM
MOPSAJKE Ha COBEPIICHHE IOPUIMYECKH 3HAYUMBIX
nercTBHii?;

4) MOMKHOCTHBIE JIUI[A HHOCTPAHHBIX FOCYAaPCTB,
TO €CTb JiMIa, HaJEIECHHble B HWHOCTPAHHBIX
rocyJapcTBax B COOTBETCTBHH C 3aKOHOJATEIbCTBOM
3TUX TOCYIApCTB TIOJHOMOYHSAMH, AaHAJOTMIHBIMU
YKa3aHHBIM B TMyHKTax |-3 HacTosied YacTH,
BKJIIOYAsl  TPETEHCKUX  Cyled U IPUCSKHBIX
3acenmarenei, a  paBHO  JOJDKHOCTHBIE  JIMIA
MEXTyHapOJHBIX OpraHu3aIui, YJICHBI
MEXIYHAPOJHBIX MAPIAMEHTCKUX COOpaHWiA, CyAbH H
JOJKHOCTHBIE JIULA MEXIYHAPOIHBIX Cy 0B,

A3zepOaifpkaHCKUH YTOJIOBHBIA 3aKOH TaK JKe
OTTAJIKUBACTCS OT TaKUX KaTerOpUH KaK «(PYHKIUH

NpeCTaBHTENS BJIaCTHY, «aJIMHUHHCTPATHBHO-
XO03SHCTBEHHBIC) u «OpraHU3aIMOHHO-
pacnopsautenbHeie»  QyHkiumu  (ct.  308.2 VYK
AzepbaiimxaHcKoi PecnyGuiukn). Cxomnble

MOJIOXKEHHUS COZIepKaThes M B IpUMedaHuu K cT. 31 YK
Tamxukucrana. B 4. 3 cr. 308 YK Apmenun k

cyObeKTam 37I0yHOTpeOIeHUs JTIOJKHOCTHBIMH
MOJTHOMOYMSIMH OTHOCATCS 1) JHIa, ITOCTOSHHO,
BPEMEHHO WJIH TI0  0COOOMY  IMOJHOMOYHIO

OCYIICCTBIIAOIINC (I)yHI(L[I/II/I IpeaACTaBUTCIIAA BJIACTH,
2) Jimga, IMOCTOSAHHO, BPEMEHHO WIIU 110 OCO6OMy
MNOJHOMOYHIO OCYHICCTBIIIOIINE OpTraHU3allMOHHO-
pacnoopsaanTeIbHbIC, AAMUHUCTPATUBHO-

32 YronosusIii koneke Pecrry6mmku Benapych [DnekTpoHHBIH
pecypce] Pexum JOCTyma /1 http://
pravo.by/document/?guid=3871&p0=hk9900275(nara
obpamenus: 18.10.2019)

33V ronoBHsIit koaekc Pecrry6mku Benapych [D1eKTpoHHBIIH
pecypc] Pexxum JOCTyTIa / http://
pravo.by/document/?guid=3871&p0=hk9900275(nara
obpammenus: 18.10.2019)

34YronoBHsrii koseke Pecry6nmku Bemapych [DneKTpoHHbIH
pecypce] Pexxum mocryma //  http:/  /pravo.by/
document/?guid=3871&p0=hk9900275(ata  oOpaleHHs:
18.10.2019)

35 VronosHsIi kojieke Pecry6muxu benapych [D1eKTpOHHBIH
pecypc] Pesxum JIOCTyTa //
http://pravo.by/document/?guid=3871&p0=hk9900275(xarta
obpammenus: 18.10.2019)

XO3HCTBEHHbIE ~ (DYHKIUMH B TOCYJapCTBEHHBIX
OpraHax, OpraHax MECTHOTO CaMOYIpPAaBJIEHHUS, HX
OpraHmsalusix, a Takke B BoopykeHHbXx Cuiax
Pecny6aukn ApMmeHus, IPYTUX BOWCKax M BOMHCKHUX
o0benunennsx Pecry6nukn Apmerus e,

V36eKCKHi 3aKOHO/IATENb ONIEPUPYET KaTeropuei

«OTBETCTBEHHbIE JIOJDKHOCTHBIE JIHIanS’. B obmeM xe

3HaYCHWH K TMPHU3HAKaM JOJDKHOCTHOTO  JIMIA
y30€KCKM  3aKOHONATENb  OTHOCHUT:  HaJIeJICHHE
OpTraHU3aIIOHHO-PACTIOPSITUTEIPHBIMI | WIIH

AIMUHHUCTPATUBHO- XO3SUCTBEHHBIMH TIOJTHOMOYHSIMH.

Heckonpko WHOH MOIXOA K  3aKpEIUICHUIO
MIPU3HAKOB JIOJDKHOCTHOTO JHIa xapakrepeH anst YK
Octonui (cT. 161). Kpyr 0mKHOCTHBIX JIUI BKIIOUAET
JIML, BBINOJHSIONUX YIpaBJICHUECKUE, HaJI30PHEIE,
pacnopsauTeabHble, OepaTUBHbIE, OPraHU3aLUOHHBIE
O0S3aHHOCTH 1O  YNOPSIOYMBAHHWIO  JABHIKCHUS
MaTepHaBHBIX IEeHHOCTeH. K momKHOCTHBIM nnIam,
TIOMHMO YKa3aHHBIX JIHII, COTJIACHO 3aKOHO/ATEIbCTBA
OCTOHMH Tak K€ OTHOCATCSA M JIMIA, BBINOJHAIOIINE
(YHKIMH TIPEICTABUTENS BIACTH.

Crnennguka moaxoJa 3CTOHCKOTO 3aKOHOAATEIS
OpOSIBJIAETCSL €me M B TOM, 4YTO B OTJIHYHE OT
OOJIBIIMHCTBA YTOJIOBHBIX 3aKOHOB JIPYTHX TOCYIapCTB
B HEM JIOJDKHOCTHBIMHM JIMLIAMH IPU3HAIOTCA
CyOBEKTBI, BBITIOJIHSIONIIE BhIIICHa3BaHHbIE (DyHKIINU
U OO0S3aHHOCTH Kak B TOCYIapCTBEHHBIX, TaK U
YaCTHBIX YUpPEeXACHUSIX. Bmecre ¢ Tem, yka3aHue
MOoJJOOHOTO poza CONECPIKUTCS M B MPUMEYAHUH K CT.
364 YK Vkpaunpl. OgHako B OTJIMYUE OT HHBIX
HCTOYHHMKOB 3apyOEXHOTO YrOJOBHOTO IpaBa B 4. 2

JaHHOTO  MpUMCYaHHA K  JOJDKHOCTHBIM  JIMIaM
OTHECCHBI «... HMHOCTPAaHIbI W JMna 0e3
TpaxJaaHCTBa, BBITNTIOJIHAIOIITUC 06H3aHHOCTI/I,

yKa3aHHbIE B ITyHKTE | HACTOSIIETO MIPUMEYaHUI.
JlocTaTo4uHO MHTEPECHBIN NIPUEM UCIIOJIBL3YETCS B

YK JIuTBBI, TOCKOJIBKY B HEM B OTAEIHHOI HOPME TaHO

JIETaJIbHOE TOJIKOBAaHUE KATETOPUU «TOCYAAPCTBEHHBIN

cryxamuity  (ct.  230). K rocymapcTBeHHBIM
CNy)KallUM  OTHECEHBI:  JIML@A,  WCIOJHSIIOUINE
00s13aHHOCTH I'OCY IapCTBEHHOH CITy>KOBI, — MOJIUTHKA
rocynapcTaa, CITyKallue NyOJIUYHOTO

aJIMUHUCTPHUPOBAHUS 10 3aKOHY O TOCYNapCTBEHHOM
ciryx0e, a Takke OpyrHe JIUIA, KOTOpble, paboTas B
TOCYAAapCTBEHHBIX MHCTAHIUSX, & TAK)KE B MHCTAHIIMIX

% VronoeHbIil Komekc ApMeHHH [DNEKTPOHHBIN pecypc]
Pexum JOCTyIa /]
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pd
f

$'TIpencTaBuTeNM BAACTH; JIUIA, OCTOSIHHO MM BPEMEHHO,
no BbIOODY WIM  Ha3HA4YCHHIO  3aHMMAIOIIME  Ha
rOCYyJapCTBEHHBIX MPEANPHUATHAX, B YUPSKICHHAX WM
OpraHM3alUsX JOJDKHOCTH, CBSI3aHHBIC C BBITIOJHEHHEM
aIMHHUCTPATHBHO-X 03 HCTBEHHBIX obs3aHHOCTEN u
YIOJHOMOYEHHBIE Ha COBEPLICHHE FOPUIMYECKU 3HAUYHMMBIX
JCUCTBUIA; PYKOBOIUTENN NPEIIPHUATHH, YUPSKACHUN WU
OpraHu3alusIX HHBIX GOPM COOCTBEHHOCTH, MPEICTABUTEIH
OOIIECTBEHHOCTH, HAJICJICHHBIC B YCTAHOBJICHHOM IOPS/IKE
BIACTHBIMH  TMOJHOMOYHMSMH 1O  TOCYAapCTBEHHOMY
yIpaBJICHHUIO; JHIA, 3aHUMAIOIINE JOJDKHOCTH, CBSI3aHHBIE C
BBITMIOJIHCHHEM YKa3aHHBIX BBIIIE OOS3aHHOCTEH B OpraHax
CaMOYTIPABIICHUS TPaKIaH
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00 YYPEKICHUSIX MECTHOTO CaMOYIPABJICHUS, B
CyIIeOHBIX, MPABOOXPAHUTEIHHBIX WHCTAHIUAX JTHOO B
opraHax TroCyJapCTBEHHOTO KOHTpPOJISI W HaJ30pa,
MPUPABHEHHBIX K HUM HHCTAHIUSAX, OCYIIECTBISIOT
(GYHKIIMM TIPEICTAaBUTENs] BIACTH WM HAJICJICHBI
aIMUHUCTPATUBHBIMU TOJHOMOYHUSIMHU, PAaBHO KakK W
opuuManbHble KaHAWAATH HAa TaKHe MJOKHOCTH S,
Ilomumo »3TOrO, K MJaHHBIM JIMIAM TIPUPABHEHBI
CITy’Kalue HWHOCTPaHHOTO roCy/1apcTBa,
MEXIYHApOAHOH IMyOJUYHOH OpraHU3aluud OO0
MEXIYHAPOAHBIX CyNeOHBIX WHCTAHIMAX, a TaKKe
opuIManbHble KaHAWAATHI Ha TaKhe JOJDKHOCTH.
COmmkaeT TMO3MIMIO  3akoHomaredss JIMTBEI ¢
YrOJIOBHBIMU 3akoHaMu JlaTBuum u YKpauHbl B TOH
yacTd, 4to corjacHo 4. 3 cT. 230 VYK Jluteel, k
paccMaTpuBaeMoi rpymnmne CyOBEKTOB
MPUPABHUBAIOTCA U JIUIA, 3aHUMAIOIIUE JTOJKHOCThH B
JO0OM TOCYIIapCTBEHHOM, HETOCYJIapCTBEHHOM JIHOO

B YaCTHOM YUPCIKOACHUH, OpeaAnpusaATHA UIn
OpraHu3aluu, 1160 3aHUMAaromeeca
npeaAnpruHUMAaTCIIbCTBOM u HaJICJICHHOC
IMOJTHOMOYHAMUA Hy6J’II/I‘IHOFO AJIMUHHUCTPUPOBAHUA, a
TaKXKC OpeaoCTaBIIAOIICE Hy6J’II/I‘IHLI€ ycCiayru

OOMLIECTBY, 32 MCKIIOYEHHEM JIHII, OCYLIECTBIAIONINX
X035 CTBEHHBIE MO0 TexHUYeckue GyHKuunS®,
Takum 00pa3oM, HECMOTPsI HA TO, YTO OOLIErO
eIMHOro mnoaxoia K QopmupoBaHuio neuHUINM
JIOJDKHOCTHOTO JIMIA B TOCYAApPCTBaX MOCTCOBETCKOTO
IPOCTPAHCTBA BBIABUThL HE Y/AJIOCh, BCE XKE €CTh P/l

IMOJIO’KEHNH, TO3BOJISIONINX CHEJIaTh OOIIWI BBIBOI.

IIpexxne Bcero, coxpassercss (QYHKIIMOHAIBHBIN
MOJIXOA K OIPEISIICHHIO TPU3HAKOB JOJDKHOCTHOTO
JHIIA. [Ipumensiercs IIHPOKOE TOJIKOBaHHE

WCIIOJIHEHHUS JTOJDKHOCTHBIX OOSI3aHHOCTEH, 3a cdeT
yu€Ta HUX MOCTOAHHOTO, BPEMEHHOI'O BBITIOJTHCHUA
00 BBITIOJHEHUS 110 CricouaJibHOMY, XOTA U
pa30BOMY MOJIHOMOYHIO. BbIpHCOBBIBaETCS TEHACHIIUS
Ha OTHCCCHUEC K NOJDKHOCTHBIM HE TOJIBKO Cy6’beKTOB
TOCYyapCTBEHHON CIY>KOBI, HO U CIYX OBl B YaCTHBIX

CTPYKTYpax.
B yronoBHbIX 3aK0Hax 3apy0OeXHBIX TOCYJapCTB B
psne ciydaeB  OCyIIecTBieHa au(depeHnranus

YTOJIOBHOM OTBETCTBEHHOCTH 3a 3JI0yNOTpedsieHne
JIOJDKHOCTHBIMHM TIOJTHOMOYHSMHU. BMecTe ¢ TeM, Kak U
10 MHBIM IOPUINYECKHM acleKTaM PacCMaTpHBAEMOTO
COCTaBa TIPECTYTIIICHUS YCTaHOBHTH
YHU(DUIIUPOBAHHBIM MOJXOM B X0/ MCCIEIOBAaHMUS HE
yaanocb. Tak, YK benabrunm ycuiaeHue yrojoBHOH
OTBETCTBEHHOCTH 3a JAHHOE MPECTYIUICHHS yBI3bIBAET
C TaKUMHU 00CTOSITETHCTBAMH KaK:

- peaJbHOE OCYLIECTBICHHE TPeOOBaHUS WIH
pacmopspkKeHHsT O  JICHCTBHAX IO  IPUMEHEHHUIO
BoopyeHHBIX cul NPOTHB UCIIOJIHEHHS 3aKOHA WU
KOPOJIEBCKOTO YKa3a, TM00 IPOTHB B3UMaHUS 3aKOHHO
YCTAQHOBJICHHOTO Hajora, WJIM IPOTUB CyleOHOro
MOCTAHOBJIEHUS WJIM NIPHKa3a, a TAK)Ke IIPOTHB JII000T0

38 VK Dcronuu [DnexkTpoHHsI pecype] Pexum poctyna //
http://crimpravo.ru/page/zar-uk/(nara obpalleHus:
18.10.2019)
39 VK Jluteel [Dnextponnsii pecypc] Pexum moctyma //
http://crimpravo.ru/page/zar-uk/(nara obpaleHust:
18.10.2019)

pacTOpsKEHHs!, UCXOALIETO OT opraHa Biactu (cr.
255 VK Benbrun);

- eciIM TIpUKa3pl WIM TpeOOBaHUS SBUINCH
HENOCPEACTBCHHOM NMPUYUHON IPYruX MPECTyIUICHUN
(ct. 256 YK Bbenbrum).

VYronoBHsIi KOJEKC npeaycMaTpuBaeT
YBEIWYCHHE BIBOC HAKa3aHMS, €CIM B pE3yNIbTaTe
JEHUCTBHS TIPEACTABHUTENS BIACTH HACTYIIMIN KakKue-
n6o mocaenctsus (ct. 432-1 YK ®@panmum).

IIpu  nokasaHHOCTH  (paKTa  COBEPLICHUS
370yNOTPEONCHNST OJDKHOCTHBIM — TOJIOKCHHEM B
JUYHBIX  [eNAX,  HMTalbSHCKHH  3aKOHOAATEINh
IpeaycMaTpUBET y>KeCcToueHHe Haka3aHus (4.2 cT. 323
YK Uranun).

Cormacuo §110 VK Jlanuu, OTBETCTBEHHOCTH
CYJbH, IPUCSKHOTO WM SKCIEPTa yCUIUBACTCS, €CIH
a  pesyimprare  HMX  310ynorpeOneHus — ObUIO
MIPOTUBO3aKOHHO Ha3HAa4YeHa CMEpTHas Ka3Hb WIN
JMIIEHUE CBOOOIBI OoJiee 4eM Ha 5 JieT.

Jls TocynapcTB MOCTCOBETCKOTO NPOCTPAHCTBA
BOIIPOC muddepeHnmanyn YTOJIOBHOM
OTBETCTBEHHOCTH, B TOM YHCIIE U 3a 3JI0yIOTPEOICHUE
JOIDKHOCTHBIMHM ~ TIOJIHOMOYMSMH  pemiaercs B
TpaguIMOHHOM Kiroue. Ilpexnae Bcero, B KadecTBe
KBaIM(HULIUPYIOLIETO MPU3HAKA HA3bIBAETCS TAKOW KaK
«TIOBJIEKIIIEE TSKKUE MOCHEACTBUS» (4. 2 cT. 318 nu. 2
cT. 319 YK JlatBuy; u. 2 c1. 364 YK Vkpaussr; 4. 2 cT.
327 YK MonnoBsl). [ToMuMo 3TOTO K OCHOBaHUSIM
YCUJICHUS YTOJIOBHOM OTBETCTBEHHOCTHU 3a
370yNOTPEOICHNE OIDKHOCTHBIMH — TIOJTHOMOYHSMH
OTHECEHO COBEPIICHHWE 3TOTO JAESHHSA C KOPBICTHOM
nenbio (4. 2 ¢1. 318 m 4. 2 c1. 319 VK JlatBuu; 4. 2 cT.
228 YK JIutsbI).

B psne MCTOYHMKOB 3apyOeXHOTO YTOJIOBHOTO
npaBa K KBaJH(PUIUPYIOIIMM TPH3HAKAM OTHECEHO
3aHUMaeMoe IOJIOKEHHE CyOBeKTa MpEecTyIUICHHS —
«COTPYJHHK IPAaBOOXPAHUTEIBHOTO OpraHay 4. 3 CT.
364 YK Ykpaunsl. CX0qHOE yKa3aHNE YCTAaHOBJIECHO U
B YK benapycu (4. 5 c1. 4 YK Benapycs).

PassepHyTass  cucreMa  KBaIM(HUIUPYIOUIHX
MPU3HAKOB coAepkuTcs B 4. 2 cT. 327 YK Monnossl,
MHOTHE W3 HHX CO3BYYHBI yX€ YKa3aHHBIM BBIIIIE.
Bwmecre ¢ Tem, oOpaimaer Ha ceOs BHUMaHHE yKa3aHHE
Ha Takoe KBATM(HUIMPYIOIIee 00CTOATENHCTBO KaK «B
MHTEpecax OpPraHn30BaHHOM NMPECTYNHOM IPYIIIBI WIH
MIPECTYITHOW OpraHu3aInum.

4 Pe3ynbTaTsl

[Tonsoas OCYILECTBIEHHOMY
KOMIIapaTHBHCTCKOMY HCCIICIOBAaHHIO MOJKHO
c(OpMyYIHPOBATE P BEIBOJOB:

1. B  yromoBHBIX 3aKOHaxX  3apyOeKHBIX
roCylapcTB  TPagWIHOHHO 000cobisercs rpymma
JOJDKHOCTHBIX npectymiieHuid. Kakoro-mibo obmero
10/IX0/1a K HANMEHOBAHHIO JITAHHBIX IJ1aB (pa3/iesoB) He
c(OpMHUPOBAIOCH, OJHAKO OOBEAMHSIONMM B HHX

uTor

40VK Benwbruu [DnexTponnbiit pecypc] Pexum nocryma //
http://crimpravo.ru/page/zar-uk/(nara obpareHus:
18.11.2019)
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BBICTYIAET COJICp)KaHHE OXPaHIEMbIX OOIECTBEHHBIX
OTHOIIEHUH — MHTEPECHI TOCYIaPCTBEHHOM CITy>KOBI.

2. Kpumnnanuzamus 37I0yTIOTPEOICHUS
JIOJDKHOCTHBIMU TIOJTHOMOYMSAMHU Tak e IpHCcyIla
BCEM M3YYEHHBIM B TUCCEPTALUHU YTOJIOBHBIM 3aKOHAM
3apyOeXHBIX TOCYIapcTB. Bmecte ¢ TeM, MOXHO
BBIJIENINTh JBa OCHOBHBIX MTOIXOMBIL: 1)
KOHCTPYHPOBAaHHE OOWIEH W CIEHNUANbHBIX HOPM O
3II0YNOTPEOICHHH JODKHOCTHRIM TookeHuneM (YK
Apmennn, Wrammn, Hopeermn, TamxukucTaHa,
Opanmmu ¥ Ap.); 2) YCTaHOBICHHE YTOJOBHOM
OTBETCTBEHHOCTH TOJBKO 34 CIEIHaIbHBIE BUIBI
3710yNOTPEOJCHNH JTOJDKHOCTHBIMHU  TTOJTHOMOYHSIMH,
npu orcytctBun obmerd Hopmbl (YK T['epmanum,
Tonnangun, Januu, Hopeerun).

3. B 3aKOHOJATEIbCTBE NIOJIaBJISIONIETO
OONBIIMHCTBA  EBPONEHCKUX TOCYyJapcTB  COCTaB
370yNOTPEOICHNST  TOJDKHOCTHBIMHM — [TOJTHOMOYHSAMH
CKOHCTpPYHpOBaH 1o Tuiy (opmansHOoro. B To ke
BpeMs TOCYJapcTBa MOCTCOBETCKOTO HPOCTPAHCTBA
UAYT MO ITyTH 3aKPEIIEHHsS MaTepHalbHON MPaBOBOM

KOHCTPYKLIUH paccMaTpuBaeMoro cocTaBa
MPECTYTIICHUS.

4. B nmonaBmdouleM ~— YHCI€ ~ MCTOYHHMKOB
YTOJOBHOTO  MpaBa  3apyOCKHBIX  rOCYIapCTB

350ynoTpediieHne BhIpaxaeTcs B (OpMe aKTUBHBIX
JeuctBuil. BMmecre ¢ TeM, B psle HCTOYHHUKOB K
HaKa3yeMbIM  OTHECEHO M  3JI0yloTpeOlieHue,
coBepiieHHoe B (opme Oesgeiicteus (ct. 315 YK
TamxukrcTaHa KPUMHHAIA30BAHO Oe3JeiicTBHE 10
ciyxoe). Heswimonuenne TOCYyTapCTBCHHBIM
JMOJDKHOCTHBIM ~ JIUIIOM ~ CBOMX  OOs3aHHOCTEH
HakazyeMo B mermoMm psme rocymapctB (§156 YK
Hanun, ct. 319 YK JlatBun; cr. 123 YK Jlutsr; § 112
YK Hopgeruw; ct. 315 YK Tamxukucrana; § 336 YK
OPI).

5. B  yrojoBHbIX  3aKOHaXx  3apyOeKHBIX
rOCYIapCTB OTCYTCTBYET YHH(UIMPOBAHHBINH MOJXO[
K OmucaHuio (opM IPecTynHOro JCWUCTBUS TpH
3JI0yHNOTPEOICHNH TOJDKHOCTHBIMU TTOJTHOMOYHSMHU.
Bwmecte ¢ TeM k Hambojee YacTO HCIOIB3YEMBIM B
3aKOHOJATEIbCTBE OTHOCATCS: TPeOOBAaHWE WU IS
ceOs, WM AN Jpyroro, WiIH Ui OQHIHAIBEHBIX
BJIAacTell  HE3aKOHHOTO  Hajora, cOopa  WIH
BO3HATPXICHUS 332 YHHOBHHWYBIO omepanuio (§ 111
YK Hopgerun); He3akoHHOE B3uMaHHe cOOpoB (§ 352
VK ®PT; c1. 146 YK KoHro; He3akOHHOE B3MMaHHUE
HETIpeTyCMOTPEHHBIX COOPOB, YMEHBIICHHE TUIATEXa
(§ 353 YK ®PI); wucmomb3oBaHHe AOHKHOCTHBIM
JUIIOM CBOMX CIy)KEOHBIX MOJHOMOYHH BOIPEKH
uaTepecaM ciayx0s! (cT. 314 YK Tamxkukucrana; cr.
364 YK Yxpaunst; ct. 323 YK Urtanun); npogomkeHue
BBINOJIHEHUS CBOMX o0s13aHHOCTEH nociue
odunmansHOro MHGOPMHUPOBAHHUS 00 MX IPEKPaICHUN
(cT. 432-3 YK ®panuuy; ct. 136 YK Manuy; cr. 642 YK
I'BuHen); He3aKOHHOE 3aj]iep)KaHKe JIMOO COoJepIKaHNe
nox crpaxeit (ct. 194 YK Snonun; §147 YK lanuu,cr.
643 YK I'Bunen).

6. CyObekTuBHas CTOpPOHA 3JI0YNOTpeOIeHHs
JIOJDKHOCTHBIM ~ TIOJIOKCHHEM B 3aKOHOAATENbCTBE
3apyOeKHBIX roCyIapcTB XapakTepu3yeTcs

YMBIIJIEHHOH ¢bopmoit BHHBI. Hckitouenue

cocraister b YK IIBenun (mpeaycMaTpuBaeT Kak
yMBICEII, TaK 1 HEOCTOP>KHOCTB).

7. B yrosoBHbBIX 3aKOHax HEKOTOPHIX CTpaH B
CHCTEMY KPUMHMHOOOPAa3yIOUIUX IPU3HAKOB BKIIIOYEHA
LeJb 3710yTIOTpeOIeHUS JIOJDKHOCTHBIMH
noHoMouusiMu (4. 1 ct. 327 YK Moungossl, ct. 205 YK
V3b6ekucrana, ct. 314 YK Tamkukucrana u ct. 308 YK
Azepbaitmxkana). B 4. 1 ct. 308 YK ApMmeHnn momumMo
Ha3BaHHBIX  LENCH  CONEpXKUTCA  yKa3aHHE Ha
rpymmoBsie uHTEpechl. B 4. 1 cr. 364 YK Ykpaunsr, Tak
K€ yKa3bIBAETCS, YTO JOJDKHOCTHOE 3JI0yIOTpeOICHNE
COBEpIIACTCA «W3 KOPBICTHBIX MOOYXICHWH OO B
WHBIX JIMYHBIX MHTEpPEcax WM B MHTEpecax TPETbHX
muiy. Ha cieunanbHyo 1enb ykassiBaet u cT. 323 YK
Wranuu: B nensx noixydyeHus: Ui ceOs WIN TPETbHX
JIMIl HE3aKOHHBIX BBITOJI UMYILECTBEHHOTO XapakTepa
a0 B 1ENIX HAaHECEHMs HE3aKOHHOro ymiepba
apyruM JmnaM. O JIHYHBIX LENAX 3J0YNOTpeOIeHUs
JOJDKHOCTHBIMH MTOJIHOMOYHSIMU TOBOPUTS CT. 312 YK
[Beiinapumn.

8. B yrosoBHBIX 3aKOHaX rocynapcts EBponsl u
Adpuka OTCYTCTBYyeT YHH(HUIHMPOBAHHBIN MOIXOT
OTHOCHTEIJIFHO KaTerOpHH «JOJDKHOCTHOE JHio». He
BBIpA0OTAaH OH M B CTpaHaXx IOCTCOBETCKOTO
npocTtpancTBa. OJHaKO B YIOJOBHBIX  3aKOHaX
YKa3aHHBIX CTpPaH BCE JK€ €CTh PsJ IOJIOKEHUH,
MO3BOJIIIONIUX clieaTh o6muil BeiBog. [Ipexkae Becero,
COXpaHseTcs (bYHKIMOHATBHBIN HOAXO0J K
OTIpPENICICHNIO  TPU3HAKOB  JIOJDKHOCTHOTO  JIMIA.
[IpumensieTcss MHMPOKOE TOJNKOBAHWUE HCIIONHEHUS
JOJDKHOCTHBIX OOS3aHHOCTEH, 3a CuUeT ydera HX

IIOCTOSAHHOTIO, BPEMCHHOT'O BBITIOJTHCHH A 1mbo
BBITNIOJIHEHUA 1O CHOCIHUAJIBHOMY, XOTd W pPa3oBOMY
IIOJTHOMOYHIO. BBIpI/ICOBBIBaeTCH TCHACHIINA Ha

OTHECCECHHUE K IOJDKHOCTHBIM HE TOJIBKO Cy6’beKTOB
rOCyIapCTBEHHOM CITY>KOBI, HO M CITy>KOBI B YaCTHBIX
CTpYKTypax. BMmecTe ¢ TeM, MOJIOKUTEIbHBIM CIEAyET
NpU3HATh OMNBIT 3aKoHoJaTenbcTBa DpaHiuu 00
YCTaHOBJIICHUH YTOJIOBHOM OTBETCTBEHHOCTHU
IOPUAMYECKUX JIUIL 32 3JI0YTIOTPEOIICHHE BIIACTBIO.

9. B mermom psme 3apyOeKHBIX TOCYHZAapCTB

OCYIIIECTBIICHA muddepeHnnanms YTOJIOBHOH
OTBETCTBEHHOCTH 3a 3710yToTpedIeHue
JIOJDKHOCTHBIMHA TIOJTHOMOYHSIMU. Kpyr
KBATH(UIHPYIOIIHX MPU3HAKOB 3HAYNTEIHHO

pasHUTCA OT rocyaapcTBa K rocymapcTBy. Bmecte c
TeM, CllelyeT KOHCTaTHpPOBaTh, YTO 4Yalle BCETO K
TpU3HAKaM, YCHITHBAIOIIIAM YTOJIOBHYIO
OTBETCTBEHHOCTH OTHOCSITCSI: TTOCJIC/ICTBUS
3noynoTtpebnenus (ct. 255-256 YK benbrumn, ct. 432-1
YK ®pannum, §110 YK daaun, 4. 2 ct. 318 m 4. 2 cT.
319 YK JlatBuwy; 4. 2 ct. 364 YK Ykpaunsr; 4. 2 ct. 327
YK MonnoBsl); «kopbicTHas nenb» (4. 2 cr. 323 YK
Wranuu, 4. 2 cr. 318 4. 2 ct. 319 VK JlarBuwy; 4. 2 cr.
228 YK JlutBsr). O6pamiaror Ha cedst BHUMaHHE 0000
KBAJTU(PUIHPYIOLITHE MPU3HAKU cocTaBa
3IMOYNOTPEONICHHUST JTOJDKHOCTHBIMH  TIOJTHOMOYHSIMU,
BoizensieMble B YK Ykpaunsl, benapycu u Monnossl.
B MIEPBOM caydae — yCUIIEHUE YTOJIOBHOM
OTBETCTBEHHOCTH CBS3BIBACTCS C IPHHAJJIC)KHOCTHIO
cyOBeKTa K MpaBOOXPaHUTEILHON CUCTEME U CUCTEME
MpaBOCYAMsi, BO BTOPOM, JEHCTBHE B HHTEpecax
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OpPraHU30BaHHOU MPEeCTYIHOU
NPECTYIHON OpraHu3aluy.

5 3akarouenue

Ocy1iecTBICHHBIN aHaJM3 TIO3BOJISIET
cOpMyIHpOBaTh IOJIOKEHUs, HAIpaBJICHHBIE Ha
ONTHMU3ALMIO  YTOJOBHOM  OTBETCTBEHHOCTH  3a
3710yNOTPEOICHNE TODKHOCTHBIME ITOJTHOMOYHMSIMU B
Poccuiickoit ®enepaunn Ilpexnae Bcero, cienyer B
OTACTbHOW HOpPME KPHUMHHAIN30BaTh IPECTYITHOE
Oe3neiicTBrE 110 ciyxoe. Taxxe clenxyer
YCOBEPIICHCTBOBATh TIPaBOBOM PEXIM
I QepeHIHAIII YTOJIOBHONH OTBETCTBEHHOCTH B CT.
285 VK P®. IlomuMo »3TOro cieayer BBECTH
YTOJIOBHYIO OTBETCTBEHHOCTh IOPUIMYECKHX JIMI[ 32
3JI0yNOTpeOJIieHne  WJIM  TPEBBIIICHHE  BIACTH
(OIKHOCTHBIX MOJTHOMOYHA).

Tpynmsl WK

Cnmcok HcnoJIb30BAHHBIX HCTOYHHKOB

1.  VYronosusiii konekc Poccuiickoit ®enepanuu
1996 1.

2. YK Uranuu [DnexkrponHslil pecypc] Pexum
mocryna  //http://crimpravo.ru/page/zar-uk/  (mara
obpamenus: 1 HostOpst 2019 1.)

3. Vronosueiii komekc @OPI" [DnexrTpoHHBIH

pecypcl] Pexum JlocTymna
//http://crimpravo.ru/page/zar-uk/(nata  oOparieHus:
18.11.2019)

4. VYronoBHb Kojekc JlaHuu [DIEKTPOHHBIN
pecypc] Pexum JIOCTYTIa /!
http://crimpravo.ru/page/zar-uk/(nara oOpamnieHus:
18.11.2019)

5. VYronosusiil koaekc 1lIBenuun [DneKTpoHHBIN
pecypc] Pexum JOCTyTIa /!
http://crimpravo.ru/page/zar-uk/(nata oOpamieHus:
18.11.2019)

6. YTOIOBHBIH KOJIeKC

Tomasauu[ AnekTponHbId pecype] Pexum mocryma //
http://crimpravo.ru/page/zar-uk/(nara oOpareHus:
18.11.2019)

7. YronoBHbIl Kojekc benbrum [DneKTpOHHBIN
pecypc] Pexum JOCTyTIa /!

http://crimpravo.ru/page/zar-uk/(nata
18.11.2019)

8. YK Hopgeruu [DnexTponHslii pecypc] Pexum
noctyna //http://crimpravo.ru/page/zar-uk/

9. VYK Hopgseruu [OnexTpoHHsIi pecypc] Pexum
nocryma //  http://crimpravo.ru/page/zar-uk/ (nata
obpamenus: 18.11.2019)

oOpamieHus:

10. YronoBHBIN KOJIEKC [Beiinapuu
[OnexTpornsii  pecypc] Pexwm  moctyma  //
http://crimpravo.ru/page/zar-uk/(nata oOpamieHus:
18.11.2019)

11. VronoeHeli komekc Pecrmybmmkm bemapych
[Onextponnslit pecypc] Pexum nocryma // http://
pravo.by/document/?guid=3871&p0=hk9900275(nata
obpatnenus: 18.10.2019)

12. YronoBHBIN KOJEKC APMEHUU [ DNEKTPOHHBII

pecypc] Pexum JIOCTyTIa /!
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am0l1
2ru.pdf

13. YK Ocronuu [DnektponHslil pecypc| Pexum
moctyma  // http://crimpravo.ru/page/zar-uk/(nara
obpamenus: 18.10.2019)

14. YK JlutBel [DnexTpoHHBIH pecypc| Pexum
noctyma  // http://crimpravo.ru/page/zar-uk/(nara
obpaiuenus: 18.10.2019)

15. YronoBHBIH
PecryOnuku 1886 .

16. TloctanoBnenue Ilnenyma BepxoBHoro Cyna
Poccwuiickoii @enepanmu ot 16 oxtaopst 2009 r. Ne 19
«O cyneOHOH MPaKTHKE IO AEaM O 3JI0yIOTPEOICHUHT
JOJDKHOCTHBIMHM TIOJTHOMOYMSIMH M O TIPEBBIMICHUN
IOJDKHOCTHBIX TToinHOMouuit» // Pocchiickas rasera
2009. 30 okTs0psI.

17. Kpacnosa K. A. YronoBHas OTBETCTBEHHOCTh
3a B3SITOYHHYECTBO B rocyxaapcrBax-wieHax EC //
IOpunnueckue uccaenosanus. 2015. Ne 8. C. 76-94.

18. Pymsannera 0. H. 3noymorpebienue
JIOJDKHOCTHBIMH TIOJIHOMOYHsIMH B Poccnu n @panumu
(cpaBHHUTENBHO-TIPABOBOE HCCIICZOBAHHE): JMC.
KaHA. fopua. Hayk. Upkytck, 2018. C. 54.

KOJEKC ITopryransckoii


http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
https://www.wipo.int/edocs/lexdocs/laws/ru/am/am012ru.pdf
http://crimpravo.ru/page/zar-uk/
http://crimpravo.ru/page/zar-uk/
https://rg.ru/gazeta/rg/2009/10/30.html

L/
EEST_ Wschodnioeuropejskie Czasopismo Naukowe (East European Scientific Journal) #5(57), 2020 25
UDC 347.63

I'PHTU 10.87.27

Opolskaya N. M.

Candidate of Law, Associate Professor,
Head of the Law Department,
Vinnytsia National Agrarian University
Baboi A.M.

assistant of the Law Department,
Vinnytsia National Agrarian University
Baboi V. S.

assistant of the Law Department,
Vinnytsia National Agrarian University

PROHIBITION OF TORTURE AND INHUMAN TREATMENT AS A RIGHT TO HUMAN DIGNITY

Ononvcoka H. M.

KAHOUOam 1opuoudHUX HayK, OOyeHm,

3asidysau kageopu npasa

Binnuyvkuii nayionanvnuii acpapuuii yHigepcumem
baboit A. M.

acucmenm xkagedopu npasa,

Binnuyvkuii nayionanvnuti azpapruti yHigepcumem
Babou B.C.

acucmenm Kageopu npasa,

Binnuyvxuii Hayionanvuull acpaprutl yHieepcumem

T'EHE3UC ITPAB JIATUHU HA TEPEHAX YKPATHA

Summury. The article examines the genesis of children's rights in Ukraine. The conditional division of the
formation of children's rights in Ukraine into stages has been carried out and the peculiarities of ensuring the rights
of the child at each of these stages have been determined. It is determined that in ancient times there was little
information about the position of the child in ancient society. They are largely based on legends, beliefs, and
customs that the common phenomenon of infanticide has changed their abandonment; ancient people paid attention
to the recognition of the father of their child. It is investigated that in the Princely-Lithuanian period inequality
was established between children born in and out of wedlock and broad powers of parental authority. It was found
that the .ridic status of the child in the period from the XV1I1 to the middle of the XIX century was constructed on
the basis of parental authority. But the legal norms reflected a certain narrowing of its scope, as well as the
organization of protection of life, health of the child and his property. It is also investigated that the latest period
(from 1991 to 2014) began with Ukraine's ratification of the UN Convention on the Rights of the Child (1991) and
is characterized by improvement of legislation, intensification of state bodies in the field of protection of children's
rights and recognition of the child's rights. and freedoms, an active participant in civil society. There have been
changes in the field of child protection. It is substantiated that the current stage (since 2014), associated with the
violation of children’s rights in the environment and the harmonization of legislation in the field of child protection
to the legislation of the EU.

Pe3rome. B cTarTi gocmimpkeHo TeHE3UC TIpaB JUTHHHU Ha TepeHax YKpaiHu. 3HIMCHEHO MO CTaHOBICHHS
npaB IUTHHHU B YKpaiHi Ha eTany Ta BU3HAYCHO OCOOJNMBOCTI 3a0e3leueHHs paB JAUTHHU Ha KOXKHOMY 3 LIUX
etamiB. BusHaueHo, 110 B cTapoaBHi YacH BiZOMOCTEH MPO MOJ0XKEHHS JUTHHHU y CTapOJaBHBOMY CYCILIbCTBI
HebaraTto. 31e01IpIIOT0 BOHM 3aCHOBAHI Ha JIETE€H/IaX, MOBIp X Ta 3BHYAsX, SIKi CBiAYaTh, 10 MOUIHPEHE SBUIIC
JITOBOMBCTBA 3MIHWIO 3aJIMIIEHHS X HAIIPU3BOJIAIIE; CTAPOAABHI JIIOIM NMPUIIIUIA yBary BU3HAHHIO 0aTHKOM
cBoel autuHU. Jlocmimkeno, mo B KHsA3i1BChKO-JIMTOBCHKOI JOOM BCTAaHOBHWJIACH HEPIBHICTh MIX IiTHMH, IO
HapOIWINCH B IUTIO0] 1 IT03a HAM Ta ITMPOKi HTOBHOBAYKEHHS 0AaTHKIBCHKOI BiIaaH. 3’ sICOBAHO, II0 IPABOBHH CTaTyC
qutusHy B iepiox 3 X VIII — o cepenunu XIX cT KOHCTPYIOBABCs HA OCHOBI 0aThKiBCHKOI BiIaJiu. AJie Y IPaBOBUX
HOpMax BiJ0Opakalloch MeBHE 3BY)KEHHS 11 00cATY, a TaK0XK OpraHi3allisi OXOPOHH KHUTTA, 310POB’S TUTHHH Ta
HaJIe)KHOTO i MaitHa. Takoxx mocimpkeHo, mo HosiTHii nepiox (3 1991 mo 2014 pp.) po3novaBcs paTudikariero
VYxpainoro Konsenuii OOH npo npasa autrau (1991 p.) Ta XapakTepu3yeThCsi BIOCKOHAICHHSIM 3aKOHO/IaBCTBA,
AKTHBI3ALI€I0 JISILHOCTI JeP>KaBHUX OpraHiB y cepi 3aXHUCTy NpaB JTUTHHM Ta BU3HAHHS JAWTHHU Cy0’€KTOM
HaJIe)KHUX il mpaB Ta cBOOOJ, aKTMBHHM YYaCHHKOM TPOMAISHCHKOTO CYyCIUIbCTBA. BinOymmce 3pymeHHS y
ramy3i oxoponu ngutuHCTBa. OOrpyHToBano, mo CydacHuii etan (3 2014 pp.), mos's3aHuil 3 MOPYIICHHAM IIPaB
nutuan B ymoBax OOC Ta rapMoHi3aIliero 3aK0HOJaBCTBA Y chepi 3aXuCTy TUTHHH JI0 3aKOHOJaBCcTBa Kpaid €C.

Key words: children's rights, genesis of the children's rights, children's rights in Ukraine, formation of the
children's rights, protection of the children's rights.
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OUMUHU, 3aXUCT NPAS OUMUHLL.

IMocranoBka npodJemMu. Po3BUTOK NpaB AUTHHU
Mae cBOi ICTOPUYHI KOpEHi, aJKe KOXKHE CYCILIBCTBO,
B Mipy CBO€i €BONIOLII, NPUAUIAIO yBary AWTHHI.
CycminpHi TpoIecH, Mo BiIOyBalIHCh i3 PO3BHTKOM
nMBLII3ail, 3MIHIOBAJA CTAHOBMINE [OUTHHH B
cycminbeTBi. [lounHaroum 3i crapomaBHIX 4YaciB, sKi
XapaKTepU3yIOThCI MAacOBUMH BOWBCTBAMH IiTel Ta
HACWJUIAM HaJg HHMH, BiIOyBalIHMCh TJI00abHI
ICTOpHYHI 3MiHH, IO BiI TPUPOJHOTO IHCTHHKTY
MPOJIOBXKEHHS POy, MTOCTYIIOBO MPHUBEIH 10 TYpOOTH
Ta MIKIyBaHHS NpO MaiOyTHE IOKOJIHHA. PiBeHb
OXOPOHM JKUTTS JWUTHHHU 3aBXKIU OyB MOKa3HHUKOM
CYCHUIbHUX, COLIaJIbHO-€KOHOMIYHUX SIBUIL 1 CTYTIEHS
[MB1JII3aiHHOTO PO3BUTKY ICTOPUYHOI enoxu. Bee 1e
JIOBOAWUTH OCOONHBY aKTyaJbHICTH IOCHIKyBaHOI
TEMAaTHKH.

AHaJii3 ocTaHHIX AocjilkeHb i myOJikamii.
Barato BITYM3HAHMX Ta 1HO3eMHHX HAYKOBIIIB
MPUCBATHIM CBOI HAyKOBI Tpari JOCHiIHKEHHSIM
ciMelHOTo IpaBa, Ta IpaB IWUTHHH, 30Kkpema. Cepen
HUX BapTo 3a3Hauntd H. M. Omombeceky [1], O. I
Binrnoeeky [2], JI. A. Jlartonkuny [3], C. II
Koraneituyk [4] Ta iHIIHUX.

MeTor0 cTaTTi € JOCTIDKEHHS CTaHOBICHHS
NpaB JUTHHH Ha TepeHax YKpaiHu, BU3HAYCHHS eTamiB
PO3BUTKY IIpaB AUTHHU B Y KpaiHi.

BukJsiag ocHOBHMX pe3y/bTATiB AOCJHiIKEHb.

[eprmit eTan PO3BHUTKY CYCIIBCTBA
CYTIPOBOJIXKYBaBCs 301 IICHHSIM KUTBKOCTI
HapOJDKYBAaHOCTI  JiTeld Ta  HU3BKHM  piBHEM

MaTepialbHOTO BUPOOHUITBA. HayKOBII Bi[3HAYAIOTE,
IO SBHUINE JITOBOMBCTBA OYJI0 HAMOLIBII TOIIUPEHE Y
nepBicHoMy cycminbeTBi  [5, €.29]. Hapomkenns
JUTUHH CTaBajio BAXKOKI HOIICID JUIS KOYOBHX
IUIEMEH, He BUCTAyaJlo Xap4iB, 100 IX MPOroayBaTy.
Hajtuactime came 1i OOCTaBUHH 3MYIIyBald
030yBaTHCH BiJl EKOHOMIYHO HE BUTIAHUX JITCH.
TpuBanuii 4ac >KUTTS HOBOHAPOJDKEHO! JUTHHHU
HEe BU3HABANM I[HHICTIO. IX TIPMHOCHMIM B XepTBY
Ooram, yOuWBamM dYepe3 pHUTYaIbHI MIipKyBaHHS
(Hampukiag, OMM3HIOKIB) a00 32 CTATCBIMH O3HAKAMHU.
IlopiBHAHO  wacrtime  BimOyBanmch  BOWBCTBa
HOBOHAPO/DKEHHX J[IBYATOK TOMY, IIIO XJIOMTYUKHU OyIH
CHAJKOEMIISIMH, MIPOJIOBXKYBauaMu poay. OCHOBHHMHU
OpUYMHAMH  BOMBCTBa  JiTed Oymm  KiJbKiCHI
(mepenaceneHicTp) Ta sKkicHi (yOWBcTBa JiTed 3a
NEBHUMH O3HaKamu) TmokasHuku [6, €. 51]. IIpo
BU3HAHHS OKpEMHUX NepioiB JUTHHCTBA B JaBHUHY
CBi4aTh AesKi 3Bu4aeBi oOpsiau. [locamkeHHs TUTUHN
Ha KOHS a00 rmocTpury (IpuOIM3HO Y 3 POKH) 03HAYAIIO
3aBeplIeHHA BiKy HeMoBisATH. Llporo 3Buuaro
JOTPUMYBAJINCh y BHIIMX KOJaX CYyCIUIBCTBA 10
nepiony BHUCOKOTO cepeqHboBiuYs [7, €. 162-163].
Baromuii BIUIMB Ha TMOJOXEHHS MAWTHHU Yy
CYCIIUTBCTBI MaJIO MONIUPEHHS XPUCTUSHCHKOI peirii.
3 ogHOTO OOKY, BiH OYB IOCUTH MMO3UTUBHUM, OCKiIBKH
pernirist BU3HajMa HasIBHICTD TymIi y AWTHHH. L{e cyTTeBO
3MIHWJIO CTAaHOBHUINE IWUTHHH B CYCIIBbCTBI. ICTOTY,
sgKa Maja Jymry, 3a pelirifHuMH HOpMamu, BOMBATH

3a00poHsIOCh. BOWMBCTBO JWTHHHM CTajqdl BBaXATH
3JI0YHHOM, 11 JKUTTS] OXOPOHAIOCH 3aKOHOM. AJle pa3oM
i3 MOWNMPEHHSIM  XPUCTHUSHCTBA  MOTipIIYBaBCS
IOPUINYHAN CTaTyc MO3allIIoOHMX JiTeid. Pemiris
MIPOTOJIONTYBajla CBATICTh Ta HEMOPYIIHICTH HUTIO0Y,
3acyKyBaia mo3anuno0Hi 38’ sa3ku. Jo ,,He3aKoHHNX
miTed  moctymoBo  (OpPMYBaJOCh  3HEBAXIIMBE
CTaBJICHHS. Y IbOMY MH BOaYa€MO HETaTUBHHH BILUIHB
XPUCTHSHCBKOI pemirii Ha FOpUAWYHE TOJO0KECHHS
JUTUHH.

JlocnmigHUKM CciMEWHOro IpaBa HEOIHOPa30BO
MiJHIMaJIK THUTaHHS NP0 PELENII0 Bi3aHTIHCHKOTO
nmpaBa y cimeliHe mpaBo KwuiBcekoi Pyci. 3a3naueny
npobnemy BucBiTwia i H.M KpecroBcbka. Mu
MOIUTSIEMO ii TyMKY TIPO Te, [0 HOPMH Bi3aHTIHCEKOTO
mpaBa MIOAO TIO3ANUTIOOHWX HiTe Oymm Ouibmn
XKOPCTKMMH  Ta  JIMIIE  YacTKOBO  3HAIUIN
BimoOpaxxeHHs y okpeMux HopMax Pycekoi [IpaBmu [8
c. 65-65].

HeratuBHe cTaBieHHS /10 MO3aNUTIOOHUX JiTEH Ha
Pyci BuHHMKIIO TIOCTYNOBO. B s3M4HUUBKHE mnepiof
BEJIMKOTO 3HAYEHHs 3aKOHHOCTI YM HE3aKOHHOCTI
HapOKEHHS He MPUALIIIHN, X04a, K BXKEe 3a3Ha4aJIOCh,
BOHH He Oysu piBHUMH y cTaryci. [lo3anumno0Hi nitu

MorM  O0iiMaTH  BHCOKI  Jep)KaBHI  mocaj,
yCIIaIKOBYBAJIM BijJl CBOIX OAaTbKiB pyxoMe MalHO Ta
THTYJIH.

IOpunndHe TONOXEHHA MO3ANLTIOOHUX —JiTel
IMOYaJI0 3MIiHIOBAaTHCh, MOYNHAIOUX 3 990 poky micis
Toro, sk Bomogumup Benukuit oxpectuB KuiBcbky
Pychb. XpuctusacrBo Ha Pyci nprmknBanoch IOCTYIIOBO
i OyJIO IPUYMHOIO YNOBUIBHEHOTO BIUIMBY LIEPKBU Ha
BU3HAYCHHS IOPUIMYHOTO CTaTycy IUTHHHU. HaBiTh
HiCIIsl IPUUAHSITTS. XPUCTHSHCTBA KHSI31 HAIUISUIN CBOIX
MO3ANUTIOOHKUX JITEH TaKUMH K MPaBaMu, sIK 1 JITeH,
Hapo/pKeHWX y uunobi. TpuBanuii 4Yac CBSTICTH
LHEPKOBHOTO ILIIO0Y B  peajJbHOMY IKUTTI He
BH3HaBanack. [logpyxHS 3paja He 3acyKyBaslach
CYCIUIbCTBOM. B Hapoai BBaxamy, IO MEPKOBHUI
U100 - 3BMYai BHUINMX KJAciB, ajie 1 MOBa)KHI ocodu,
TIPUAHSBIIH XPUCTHUSHCTBO, HEPIiJKO HE
JOTPUMYBAIUCh HOro oOpsmiB abo MOBEPTAIHCH IO
cTapoi pemirii [9, c. 355].

JI. TeM03 ycro iCTOpitO BIAHOCHH OAaThKIB 1 IiTCH
MOMMMB Ha O CTWIB: 1HQAHTUIMIHUHA, CTHIb
MOKHWJIAaHHS JiTel, aMOIBaJICHTHHH, HaB’ A3JIMBUH,
comianmizyrounii, momoMararounid. [HQaHTHIMHIUI
ctuimb  (mo IV cT.) XapakTtepu3yBaBCS IIHPOKO
MOIUPEHUM JIITOBOMBCTBOM, SIKMW TI3HINIE 3MiHUB
nepiog nokuaaHaa (abandoning). ¥V IV-XVIII cr.
0aThKH IIKMIAIN CBOIX JITEH, BIAMOBIISUIMCE Bij HUX,
BIJINIPaBJISUTA B MOHACTHUDI, BiIJJABaIIK B SIKOCTI CIIYyT B
i cim’i. XIV-XVII cr. JI. JleMo3 BIZHOCHTH 10
aMOiBaJICeHTHOTO CTWJII0O BUXOBaHHA. B meil mepiox
BUXOBaHHS CYIPOBO/IXKYBAJIOCS CyBOPOIO
JHMCUUILTIHOO, )KOPCTOKMM CTaBJICHHSM JI0 JTUTHHH i
TinecHUMH TokapanHsaMu. Hap’szmuswii ctrns (X VI
CT.) XapaKTEepHU3ye€ThCs yBarol OAaThKIB JO JWTHHH,
MMOKapaHHs CTalIM 3aCTOCOBYBATHUCH pimme. B meit
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Hepiof  CIOCTEepIraeThCsl  3HIDKEHHS  JUTAYO0L
cmeprtHocTi. Coniani3younii CTHIIb TPUBAB MPUOIU3HO
3 XIX ct. — 1o cepenunu XX crT. B 1ei yac 0CHOBHOIO
METOI0 BHXOBAHHS JUTUHM BHU3HAIOTH IMiATOTOBKY JO
CaMOCTIHHOTO JKWTTS, TpeHyBaHHs ii Bomi. Haperri,

qormomararouuii  ctunb (i3 cepenmHu XX CT.)
NPOSIBIAETBCA Yy TOMY, IMOO HAmgaTH JAWTHHI
MOJKJIMBICTP PO3BUBATHCh IHOUBIAyaJpHO, a HeE

tdopmysatu 1i [ 10, c. 84].

Mu BBakaeMo, IO B YKpaiHi CTaBJICHHA IO
JTUTHHCTBA JEMIO BiApPi3HIETHCS BiJ JaHOTO MOALTY Ha
CTHJIi: aJKe Ma€ CBOI iCTOPUYHI KOpEeHi Ta HallioHAIbHI
tpamuii [1, c¢. 51-52]. IIpo ocobmuBy yBary no
BUXOBaHHS JiTel cBiquuTh IloByanHs Bomomumupa
MoHoMaxa CBOIM AiTsAM, HanrcaHe npuoamu3Ho y 1053—
1125 pokax. ,,O mitm moi! XBamite Bora i mo0iTh
mrocTBO. Hi mict, HI CaMOTHICTh HE BPSTYIOTH Bac,
TITBKH BEIUKOAYIIHICTE. — He 3a0yBaiiTe mpo OigHUX i
XBOpHX, TypOy#Tecs mpo HuX...He maiite ropmocri Hi
B yMi, Hi B cepmi. Octepiraiitech OpexHi, MHALTBA,
00yan; moBaXkalTe CTapIIuX, K OATHKIB, a MCHIIIHX,
gk Oparti...”. Bomomumup MoHOMax mparsyB, IIo0
BUXOBHI HACTAHOBM CTAJH MPABHJIAMU AJISI MOJIOZOTO
MOKOJIIHHS Ha JOOPOBIIBHMX 3acajiax, II0 CBITYUTH
npo moBary a0 ocobucrocti autuau [11, €. 394].

3naBHa B YkpaiHi BaXJIMBUM OyJo 1 NMUTaHHS
ocpitu. Ilepmry mkomy Oyno 3acHoBaHO y Kuesi
kHs13eM Bononumupom Cesitum (984-1015 pp.). B Hiit
BUIIUCS JITH OOsAp Ta IHIN [ITH YUTATH, IHCATH,
CIiBaTH HEPKOBHUX IICEHPb Ta rpeubkol MoBH. Ti, XTO
3aKiHYMB IIKOJNY, CTAaBald IIEPKOBHOCIYXHUTEISIMH,
CBSIIICHHUKAMH, TEpENiCcyBallil KHHTH, IEpeKiIafaln
KHIDKKH 3 TPeIbKOi, 1HIITHUX MOB Ha
[EpPKOBHOCIIOB’ THCEKY. baraTto mikin Oymo 30ymoBaHO
3a npasinas SIpociaasa Myaporo (1019-1054 pp.) [12,
c.67].

Y Jlutoscekomy Cratyti 1566 p. 3’siBriach
HOpMa, sika mepeadayana IOKapaHHsS OaTbKiB 3a
BOMBCTBO JOpociux aiTedl. BoHo, Ha BigMiHY Bif
BOMBCTBa JITbMHU OaTbKiB, OyJO BIIHOCHO M’SKUM 1
nependavaso yB sS3HCHHS NMPOTSATOM OJHOTO POKY Ta
IIECTH TIDKHIB Ta IIOACHHE KasATTSA Iepesl LEPKBOIO
(po3m. 11, apt. 16) [13, c. 379] V Craryti 1588p.
3HUKJIO 3aCTEPEeKCHHS MPO BIK AWTHHH, sKa cTaia
JKEPTBOIO 0ATHKiB, TOOTO HEMOBHOIITHS JUTHHA TaKOX
nepeOyBalia IIiJ| MpaBoOBO O0XOpoHOK (po3m.ll, apr.
7). EBOMIOIiSI HOPM IIOJI0 OXOPOHU YKHTTSA TUTHHU €
CBIUEHHSAM TyMaHi3amii mpaBa Ta YCBIIOMIEHHSI
MIHHOCTI ~ JUTHHH, SK  ocoOmmBoro  cy0’ekra
cycminpHOro XHUTTA [14, €. 84]. Kymbrypa BimHOCHH
MiX OaTbKaMH Ta JAITBMH B JINTOBCHKO-TIOJIBCHKY JT00Y
B YKpaiHi Jemo BiIpi3HsANIach BiJ iHIIHUX KpaiH, ne
BHUKOPHCTOBYBAJIOCH )KOPCTOKE HACHILISI HAJ TMTHHOIO.
CBiYEHHSIM LIbOMY € BHJaTHA Iam’siTKa YKpaiHChKOT
CyCHUIbHOI ~ JyMKH  —  JyXOBHMH  3aIOBIT
npaBocsaBHOTO nuisixtida B. 3aroposcekoro (1577p),
B SIKI BHCJIOBJIEHO Oa)kaHHs, 1100 HMOro HiTH B CiM
POKIB po3moumHany HauaHHS ,,Ilncema Cesaroro Tta
HayKH PYyCBhKOi’, a ONMIKyHH BUXOBYBAJH iX MHUJIBHO i
MOPSIHO.

VY 3aKOHOJABCTBI, IO PEryJIOBAIO IIPABOBE
MOJIOXKECHHS IWTWHH, B enoxy mnpasiiHag [letpa I

CIIOCTEPIraeThbCsl OpraHizallisi 3aXHCTy NpaB AiTeH Ta
HEMOBHOJIITHIX. B 1eit nmepiox Oynu cTBopeHi 3akinanu
Ui ,,He3aKOHHO HapoJukeHux” mited. [lepuuit
TIPUTYJIOK VISl ,,COPOMHHX JiTel”, sIK iX IIe Ha3uBaH,
Oyno crBopero B 1706 poui mutpomnointoM loBom
noomusy HoBroponma, B YCIEHCBKOMY MOHACTHUDI.
[liznime, BignoBigHO mo yka3y [lerpa Bemmkoro B
1712 p., Taki IpUTYIKH Madl OYTH CTBOPEHI y BCIX
ryOepHisX.

3akonn VYxkpaiam B Ko3zampKko-reTbMaHCHKHA
niepion Oy 3BesieHi B 30ipHUK ITiJ Ha3BoIo ,,[IpaBa, 3a
SIKUMH CYIUTBhCA Mayiopociicekuii Hapox® (1743p.).
Amnani3 30ipHHKa CBIIYMTH TPO 3aKPIIUICHHS OCHOB
OpraHizamii 3aXHMCTy Ta OXOpPOHH IHTEpPECiB JAWTHHHU.
3okpema aptukyn 15 rmaBu 20 cropsmMoBaHUM Ha
OXOpOHY JKUTTSA Ta 340poB’°st tuTuHU. IIyHKT 4 apt. 15
rmaBu 20 mepenbauaB MOKapaHHsS 3a CIPUYMHEHHS
(Gi3UYHOT MIKOIM MANONITHIN TUTHHI: ,,... KO0 YKy
MaJIONITHIO AUTHHY XTO BCAJWB HA KOHS 1 BHACIIIOK
OBOTO TUTHHI SKE 370 OyJNO 3amofisHO..., TOTO Mae
OyTH 3aCyPKEHO Ta IOKapaHo SIK 32 BOMBCTBO 4M 3a
kaminreo.” B myHkTax 1-3  pmaHOTO  apTHKYITY
nependavYeHo MmoKapaHHs 3a BOMBCTBO BaTiTHOI JKiHKH,
CTIIPUYMHEHHS MKOAU 11 370poB’t0 um twoxy [15, C.
584-585]. Bkaszani MyHKTH CBiA4aTh NP0 BHU3HAHHS
HEHApOJ/PKEHOT IUTHHH B yTpPOOi Marepi cy0’€KTOM
npasa.

VY 1832 poui B Pocilicekiii IMnepii Oys0 BugaHo
XV T1oMm 3Bony 3akoHiB, B sikoMy po3ain 8 Kuurm 1
,,IIp0 TIOKapaHHS 3a 3JIOYMHU IPOTH MpaB CiIMEHHUX’
OyB CHpAMOBaHMH Ha pETYIIOBAHHS BITHOCHH Y
cimeitHilt cdepi. Ilepmra rmaBa mporo posmimy ,,Ilpo
TIepEBHIIECHHS 1IPpaB 0aTbKIBCHKOI Biagn” 3a00poHsIa
VKIaJeHHS OUTIO0Y JiTe Oe3 iX 3roim, a Takoxk
NPUMYILEHHS JI0 BCTymy y yeHi (cT.653). B 1845 poui
3aTBEPANIIH ,, Y KJIAJICHHS [IPO MOKapaHHs KpUMIHAIbHI
tTa BumpaBHi . JIBi raBu YKIaAeHHS MPHUCBSIYCHI
3aXUCTy IHTEPECIiB HEMOBHOJITHIX Ta JITeH Bif
3JI0YMHHMX TocAranb. Y 1863p. Oynu ckacoBaHi
TilleCHI MOKapaHHs SIK TOPOCIHUX, Tak i mitei [8, ¢. 111].

12 6epesns 1891 poky Oyno mpuitHATO 3aKOH MPO
Y3aKOHEHHS Ta YCHHOBJICHHS, SKHH JIO3BOJIUB
Y3aKOHEHHsI Yepe3 HACTYIHE YKJIAJEeHHS LU0y Mix
OaTbKaMH JIIUTAHU. Bin BU3HABAaB
HE3aKOHHOHAPODKEHUMH AiTeH, 110 HAPOAMINCH 11032
nuTro0OM, SIKIIO BOHM HE OylM y BCTaHOBJICHOMY
NOPSIIKY  y3aKOHEHi, JiTe#l, HapoKeHHX  Bif
TpetoOO0 TisTHHSI; HAPOHKEHHUX TICJI CMEPTi YOJIOBiKa
Marepi AWTHHHU, ab0 TMICHs PO3JIyYeHHsS, SKIIO 0
HApOJDKEHHSI TUTUHU MHHYJIO Ollblile TPHUCTA IIECTH
IHIB, a TaKOX HAPOKEHUX y HUII001, SIKUM BU3HAHO
CyJIOM He3aKOHHUM Ta HemiicauM. SI.A KantopoBuu
OXapakTepu3yBaB JlaHWH 3aKOH, SK TaKWd, IO
3ar04YaTKyBaB ,,CIpaBe/UIMBE BIAHOLICHHS 10 IMX
3HEJIOJICHUX JKePTB JIIOAChKHX yTix” [16, C. 6].

Ha  mam TOTJISI L, MOCTaHOBH  IIIOJIO
HE3aKOHHOHAPO/DKEHUX JiTed Oysiu He cTabiIbHUMH,
4acTO 3MIHIOBAJIMCH. BHUmagku HapoKeHHs NiTel 0e3
nepeOyBaHHs OaThbKiB y NUI001 OymM YHCIIEHHUMHU,
OCKITBKH MIITHOTO ciMeliHOTO yCcTpoto B Pocii He Oyii0.

3 uepBHs 1902 poky Oyno BHECEHO 3MiHH Yy
3aKOHOABCTBO W TEPMiH ,,HE3aKOHHOHAPOKEH1 TiTH
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OyJo 3MIHEHO Ha ,,[03anuTO0HI”. 3aKOH BU3HAB, IO
JUTH, $Ki HApOAWIHNCh BiJ OaThKIB, KOTpi HeE
nepeOyBaloTh y [UTIO0I, TAaKOXK MAarmTh IPaBO Ha
MmarepianpHe  Onarononyuust.  Jlitm,  HapokeHi
HE3aMDKHBOKO KIHKOI, a00 HapOJDKEHI BHACIIJOK
NPeN00ISHHS, a TAaKOX Ti, 10 HAPOJMINCH MiCI
CMEpTi YOJIOBiKa MaTepi UM MiCIs pOo3ipBaHHA HUTIO0Y,
a0o0 miciisI BH3HAHHSA KWOro HEMIMCHUM, SKIIO 0 JHS
HApO/DKCHHS JWTHHH TPOMIUIO OinbIne HiX TpHCTa
IIICTh MHIB — BBAXAJIMCSA IO3aLUIFOOHMMH. BoHH
MorH OyTH y3aKOHEHI depe3 HACTYIHHH MUTI00 Mix
OarpkaMu a00 3a PINICHHSAM CyZIy. Y3akOHEHi IiTH
OPHUPIBHIOIOTECS Y TpaBax A0 AiTel 3akoHHHX [17, C.
5. 'V 1897 poui Oy10 OPHHAHATO 3aKOH PO
BiJIMOBIZANIbHICTh MAJIONITHIX 3704MHINB. Ha aymky
aBTOpa, BiH OyB (OpMaBHUM i, K OUIBLIICT 1HIIMX
3aKOHIB y cdepl 3axucTy IIpaB IUTHHH, HE
peami3oByBaBCS ~ Ha  MPaKTUOi.  3aKoOH  TIPO
BIIIMOBINAJBHICT MAJIOJITHIX 3JIOYMHINIB 3MIiHIOBAaB
cHcTeMy i XapakTep IOKapaHb ISl HEOBHOMITHIX, aje
32 HENOCTAaTHICTIO, a B OKPEMHUX BHIAIKax M
BIJICYTHICTIO BHIIPAaBHHX 3aKJaliB, Ha MPAKTHI B
MTOBHOMY O0Cs131 BiH HE BUKOHYBABCSL.

Ha mowarky XX CTONITTS HOBOIO Taiy33i0 B
MyOJiYHOMY INIpaBi BU3HAIM IUTAYE NPaBO, B OCHOBI
SKOTo OYJI0 MIKJIyBaHHS IPO JAUTHHY 3 OOKY JepiKaBH.
Jlo OCHOBHUX IpaB MAJOJITHIX BIIHOCHJIM IPaBO Ha
3aJJ0BOJICHHSI TOTpe0 MaTepiajbHOro OJIAronoyqys
(bKy, omsr, MEAWYHy AONOMOTY 1 T.I.), NMPaBO Ha
OCBITy, TIpaBO Ha OXOPOHY MOpPAaJbHOI OCOOHMCTOCTI.
Yci npaBa INTHHE MaJIN OXOPOHATHCS JIePKABOIO, SKa
MOKJTIa1ajia BIAMOBiMHI OOOB’S3KM HA CBOi OpraHH, a
TaKoX 3a JIONIOMOTOIO aJMiHICTPaTHBHO-IIPABOBOTO,
IMBIJIBHO-TIPABOBOTO, KPUMiHAJILHO-ITPaBOBOTO
BIUIMBY Majla 3MYLIyBath oci0, sKi OmiKyBaiucs
JIMTHHOIO, TOTPUMYBATHCh 3aKOHOAaBCTRA [18, €. 3-4].
3aK0HOABCTBOM OYyJIO BCTAHOBJIEHO, IO OATHKH Malln
3a0e3rnevyBaTd MaTepiajlbHe OJIaromojy4usi CBOIX
JITeH, MpaBo Ha MaTepiajbHe OJaromnoyy4us Maiu i
no3aluIfo0Hi aiTu.

OmHUM 13 BaXJIHMBHX TIEepiomiB y mporeci
CTAHOBJIEHHSI T2 PO3BUTKY IIPaB ANTHHU Ha YKpaiHi MU
BBOXaeMo  repion  HamioHanbHO-IEMOKpaTHIHOL
peBomromii (1917-1920pp.) (mami HAP). 3a mepion
nisutbHOCTI LleHTpansHOi paan i HACTYIMHHX YpPSOiB —
I'ereManaty Ta JJupekropii BinOyIHCh CYTTEBI 3MiHHU Y
rajy3i 3abe3reueHHs npaB Ta cBO0O AUTHHU. 30KpeMa
Oynu  po3pobneHi  mocTaHOBHM  BceykpaiHChKHX
Yunrenscekux 3’131iB [19, €. 39], mocranoBH Hapaau
36MCBKHX 1 MICBKHX Mif4iB MO3aMIKiTbHOI OCBITH B
Kuesi [20, c. 22], mpoeKT eauHOi MIKOIK Ha YKpaiHi
[21, c. 170]. i nmokymenTH Oymu ChOpsMOBaHi Ha
30UIBIICHHST KUTBKOCTI JiTeH, 0 MOXYTb OTpUMAarH
OCBITY Ta Ha MiJBUIICHHS 3arajJbHOr0  Ta
npodeciiiHoro piBHs (axiBIiB ranxy3i npaB AWTHHH,
30kpema yuureniB. lle, Ha Hamry QyMmKy, 0coOIHMBO
BOXJIMBO He TUIbKM Juis mepioxy HJIP. Taki 3axomm
MOXHa BUKOPHCTOBYBATH ChOTOJTHI JUIst
YIOCKOHAJICHHS MeXaHi3My 3a0e3leueHHs1 IpaB Ta
CBO0OO] TUTHHHU.

Y 1918 pomi mowanu 3’SBIATHCH JOIIKUIBHI
yctaHoBU. Ilicast MOCSATHEHHS BOCBMH POKIB JiTH

Mo HaByatuch B €auHii Tpynosiii lllkomi. Bona
BKJIIOYaJIa KONy | cTymens, e HaB4aiInch JIiTH BIKOM
BiZ 8 10 12 pokiB Ta mkodiy Il crynewns, Bik y4HiB K01
BKJIIOYaB 5 Kateropiil, nmounHarouu 3 12 poxis. s
PO3YMOBO BiJCTaJIUX JiTeil OyJIM CTBOPEHI JOMOMDKHI

WIKONM, JA€ JiTH HaBYalWCh 3a  CICI{albHO
PO3POOJICHOI0  NPOTpaMolo, 3 ypaxyBaHHAM  IX
MOXJIMBOCTEH Ta  3HIDKCHMM  HAaBaHTA)KCHHSM.

VYkpaiaceki ypsam 3a 1917-1920 pp. mixBimyBamu
HenHceMHICTh Maibke y 30% Hacenenns Ykpainu [22,
c. 15-16].

YV 1920-x pp. po3modaBcsi HOBUH mepion B icTopii
VYkpainu Ta y cdepi 3a0e3rneucHHs paB AUTHHH, TKUH
MOB’SI3aHMI 13 BCTAHOBJICHHSM paJsHCHKOI BIIAJH.
PansiHCBKE  3aKOHOJABCTBO — JIOKOPIHHO — 3MIHMJIO
IOPUIMYHUI CTaTyC MO3alUTIOOHUX JAiTeH, BU3HABIIH,
IO JAITH € PIBHUMH IIepesl 3aKOHOM HE3aJIe)KHO Bif
noxomkeHas. Ocobu, 110 IIHCHO € 0aThbKaMu JUTHHU,
HE3aJIe)KHO BiJ] TOTO, UM Nepe0yBaloTh BOHU B MLTIO0I,
BU3HABAJIMCh 3aKOHHUMH OaTbKaMH.

Bei BIJIMIHHOCTI MDK  IUITFOOHUMH Ta
MO3aNUTFOOHUMH TIiTBMH OyJ0 ckacoBaHo. JliTh, mIo
HApOAWIHCH BiJ OAaTbKIB, sKi y IUTIO01 HEe IepeOyBamy,
MaJli IPaBoO Ha crnaaumHy. Baxmusum Oyno i Te, 1m1o
npaBa CHHIB i JJOYOK OyJIM OJHAKOBHMH, TOOTO IiTCH
BU3HAHO PIBHMMHU Yy TNpaBax HE3aJIEKHO BiJ CTarTi.
Skii0 0aThKO HE BU3HABAB AUTHHY, MaTip Majia IpaBo
3BEPHYTHUCS 10 CyIy 1 IOBECTH HOTo OATHKIBCTBO.

3MIHIOBAJIOCh 3aKOHOAABCTBO y cdepi 3aXucry
npaB IWTHHH, CTBOPIOBAJIHUCH YCTAaHOBH OXOPOHH
MaTepuHCTBA I JWTHHCTBA, SAKI Mald Ha MeTi
CKOPOTHTH JUTSAYY CMEPTHICTh, 30eperth 3I0pOB’s
OUTHHU W Martepi. BariTHi XiHKM Majgu TpaBO Ha
OIIauyBaHy BIOIMycKy. Y ©Oaratbox MicTax Oy
CTBOpPEHI JKIHOYi KOHCYJbTALil MAJIsl BariTHUX, Je
JKIHKaM ~ HajaBajach  KBai(ikoBaHa  MeIUYHA
Jonomora. Y pasi XBOpoOH BariTHa jKiHKa MaJia IIpaBo
3pobuTH abopTt, HpoTe Iie MpaBo OyJo OOMexeHe

BU3HAYCHUM  IIEPEIIKOM BAXKKUX XBOpOO, IO
3arpOXKYIOTh )KUTTIO )KIHKH U IIOAY.
3aKOHOIaBCTBO po BIJIIOBITAIBHICTE

HETIOBHOJIITHIX 3JIOYHMHIIIB TaKOX OyJ0 3MiHEHO. Y
1918 poui Ha BCiif TepuTopii YKpaiHU BCTYyNHB B Hit0
Hexper Pamnapkomy PPOCP ,IIpo xkowmicii mms
HenmoBHOMITHIX” [23, €. 227]. HisibHICTh KOMICiit Oyna
CIpsSIMOBaHA Ha TMEPEBUXOBAHHSA TUTHHH, MIO CKOiNla
31104HMH, 11 BunipaBieHHs. KoMicii BUpillyBav U TaHHS
PO  3aCTOCYBaHHSA  BIANOBIZHMX  3aXOMiB 10
HEIMOBHOJIITHLOTO. 3aK0HOIaBCTBO 3a00POHSIIO0
3aCTOCOBYBaTH JI0 HEIOBHOJIITHHOTO CMEPTHY Kapy.
Komicii He 0OMeXyBaluCh PO3IISIIOM  CIpaB
HETOBHOJIITHIX, & TAKOX MPOBOJAMIN MIPABO3aXUCHY Ta
MpodiIaKTUYHO-BUXOBHY ~ pOOOTY 3 JiThbMH Ta
M TKAMU.

Pansacekuit  Komekc 3akoHIB PO MPAIi0
3a00pOHMB HIYHY IPaIl0 HEMOBHOJITHIX, poOOTy y
OIKIJTMBUX YMOBaxX Ta BaXXKy MpaIo mimmiTkie. He
MOJKHa OyJ10 mpuiMaTH Ha pobOTy 0cib Momommux 16-
TH pPOKiB (y BHHATKOBHX BHIAJKaX JJ03BOJIIOCH
npuitmati ocib - 14 pokis) [24, ¢. 114].

Ha nam mornsin, 3a mepiog 3 1920 mo 1930 pp.
BiIOyMCh BaroMi 3MiHU y cdepi 3a0e3nedeHHs mpas
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JUTUHH, 30KpeMa OyJo CTBOpEHO KoMmicii s
HCTOBHOMITHIX, YCIX [ITeH HE3aleXHO BiJ CTaTi,
MOXO/KEHHsI BU3HAHO PIBHUMH Yy TIpaBax Ta iH.

B 30-x pokax XX cT. po3poOisiBcs NPOEKT
Koncruryuii 1936 p., npuiiMaiucs 3aKoHH Ta IEKPETH,
TOJIOBHOKO ~ METOI0  SIKMX  BKa3aHO  OXOPOHY
MaTepUHCTBA Ta OUTHHCTBA. 27 depBHA 1936 p. Oymo
npuiiHATO mnocTtaHoBy LleHTpanbHOro BukoHaBuoro
Komitery # Pamm Hapomaux Kowmicapis Corosy
Pangsucekux Comianictnunnx Pecny0uik (mami CPCP)
npo 3a00opoHy aOopTiB, 30iMBIIEHHS MaTepianbHOL
JOMOMOTH HOPOAUIISIM, BCTAHOBJICHHA JEp>KaBHOI
JIOTIOMOTH 0araTo/liTHUM CiM’sIM, PO3LIMPEHHS MEPeKi
MOJIOTOBUX OYAWHKIB, TUTSYUX SICEN, TUTIYUX CaiB,
MOCHJICHHSI KPHMIHAJIBHOTO TIOKapaHHS 3a HeCIUIaTy
JIIMEHTIB, BHECEHO 3MIHHM Y 3aKOHOJABCTBO IIPO
posnydenHs [25, c. 14].

CyuacHi JTIOKYMEHTaJIbHO-ITy O IIUCTHYHI,
HAYKOBI TIpalli PO3KPUBAIOTh peallbHI YMOBH J>KHTTS
niteir y 30-i poku. BHachimok romomy 1932-1933 pp.
3aruHyJ0 npuosmmsHo 10 MinbitoHiB YomoBik, 70% 3
SIKHX — JITH, OCKIJTBKH BOHH OyJIM HAaHOUThII cllaOKuMu
Ta HE3aXWIICHUMH. BcTaHOBICHI YHCICHHI (akTu
BOMBCTB JiTEH Ta JIOJOIACTBA B 0araTthbOX 00IacTIX
VYxpainu. 3’sBunach BelMKa KUIBKICTh CHPIT, OaThbKU
SKUX TIOBMHPAJIH BiJl TOJIOAY, HMONITHYHHUX PEHpECiid.
BbopoThba pajsHCHKOI BIagu MPOTH BOPOTIB HAPOIY
NOIIMpIOBANach Ha yci BIKOBI  KkaTteropii. VY
KpPUMiHAJBHOMY IIpaBi pO3pOOJISUIUCH Ta MPUHMANNChH
TMIOJIO>KCHHH, o TIOCHITIOBAIIH MIOKapaHHA
HETIOBHOJITHIX.

[To3uTHBHI 3MiHH Yy Tay3i 3aXUCTy MPaB IATHHA
CIIOCTEPIraloThes, IIOUYMHAIOYH 3 IpyToi HOIOBHHU XX
cT.. BBaxkaemo, mo mepm 3a Bce, IBOMY CIpHUSB
PO3BHTOK ifiel PO PO3IIUPEHHS IPaB i CBOOO T JIFOAUHU
i rpoMa/IssHUHA Ha MDDKHAPOJHOMY DiBHi.

Y 1950 p. Oyno mnpuiiHATO E€BpONEHCHKY
KOHBEHIIII0 PO 3aXUCT TpaB 1 OCHOBHHUX CBOOOJ
nronuny, 20 mucronana 1959 p. — Jeknapauito npas
JUTUHU Ta iH. OKpeMmi NPUHIUIM, 3a3HAYCHI B IHX
JIOKyMeHTax, Oyiu BimoOpaxeni y Koncruryuii CPCP
1977 poky. Byno nependadeHo ocobIuByY TYpOOTY TIPO
3IOPOB’S TITEH 1 MiITITKIB, I IHOPSIIKOBAHICTh €JMHOT
CHCTEMH  OCBITH  paJsIHCBKOMY  BHXOBaHHIO,
IyXOBHOMY ©  (i3MYHOMY pO3BHUTKY  MOJOII,
MiATOTOBIII 11 O TPOMaICBKOI AisTFHOCTI Ta mparti. Yci
rpomagsan  CPCP, Biamosigno mo Koncerutyiii,
3000B’s13aH1 Oynu TypOyBaTHCs PO BUXOBAHHSA JiTEH,
rOTYBaTH iX JI0 CYCIJIBHO KOpUCHOT mpaiii [26, ¢. 63].

Croctepiraerbes 301IbIIEHHS YBaru 10 MpooiieM
3a0e3mneueHHs IpaB TUTUHU MIKHAPOIHOI CIIJIbHOTH.
1979 pik OGymo mporosomieHo Mixuaapongaum Pokom
mutuan. 20 mucromana 1989 poky Ha 44 cecii
I'enepanpHOi  Acambnei Opranizamii  O0’eaHaHUX
Hami#i (mami OOH) Oyno npuitaaro Konsenuito mpo
npaBa JUTHHU.

VYkpaina parudikyBasa KoHBeHuito mpo mpasa
mqutuan 27 mrotoro 1991 poky [27]. Le Gymo 3HauHUM
MOIITOBXOM JUIS  BJOCKOHAJICHHS HAalliOHAJIILHOTO
3aKOHOJIaBCTBA, TIMOOKHUX 3MIiHH y CHCTEMi OXOpPOHHU
JMUTUHCTBA. AKTHBi3yBaJIach MAisUTBHICTH JEpiKaBHUX
OpraHiB MIOJ0 3aXHCTy AIiTE€H, CTBOPEHO CIEIiaIbHO

YIOBHOBaXK€HMI opraH — Jlep:kaBHUIl nenapTaMeHT 3
YCHHOBJICHHS Ta 3aXMCTY IIpaB JUTHUHH, NPUHHSITO Ta
JONOBHEHO psiJl 3aKOHOJABYMX AaKTiB 3 IHUTaHb
[IPaBOBOT'O 3aXUCTYy JUTHHU.

26 xBiTHa 2001 Oyno npuitHATO 3aKOH YKpaiHH
,II[p0  OXOpOHYy IOUTHHCTBA”, SKUWA  BU3HAUYMB
3araJlbHOHAIIIOHAIBHUM ~ TIPIOPUTETOM  OXOPOHY
OUTHHCTBa B YKpaiHi 3 MeTol0 3a0e3ledeHHs IpaB
OUTHHU Ha JKUTTS, HA OXOPOHY 3IIOpPOB’S, OCBITY,
COTliaNBHAHN 3aXUCT Ta BeeOiunmit possuTok [28].

3 2005 poxy B VYkpaiHi 30iNBIICHO JOIOMOTY
MaTepsM IIpH HapopKeHHI auTuHH B 11 pasi. 2006 pik
O0yB oromomenuii IIpesunentom VYkpainn Pokom
3axucTy npaB JuTUHH, 2008 pik — POKOM MiATPUMKH
HAI[IOHAILHOTO ~ YCHHOBJICHHA Ta IiHIHAX (opMm
CIMCIHOTO  BHXOBaHHS  JiTEH-CHpIT Ta  JiTeH,
11030aBJICHNX 0ATHKIBCHKOTO MIKITyBaHHS.

VYkazom [Ipesunenra Ykpainu Big 8 keitHsa 2008
pOKy 3aTBep/ukeHO ,,KoHmemnmito pedopmyBaHHSA
KpUMIHAJBHOI FOCTUIT YKpaiHHu™, KO0 ImepeadadeHo
PO3BHTOK CIIEIiaTi30BaHOI CHCTEMH HPaBOCYIIS UL
HETIOBHOJIITHIX — IOBEHAJBHOI FOCTHIIII. 5 Oepesns 2009
p- BepxoBna Pana Ykpainu yXBaJIdja
3arajibHOJICpKaBHY Tporpamy — ,,HaiioHanbHui M1aH
niit 3 peanizanii Kousenii OOH mpo npaBa nuTuHu”.
IIporpama nepenbauana 3a0e3neUeHHs Ta 3aXUCT MPaB
JiTell pI3HMX KaTeropiil, HampaBjeHHs 3axOAiB Ha
IHIUBIya bHUM, (I3UYHMNA, PO3YMOBHI, IyXOBHHIi
PO3BUTOK TUTHHH, & TAKOXK yIOCKOHAJICHHS Cy4YacHOTO
3aKOHOJABCTBA Y cepi 3abe3redeHHs 1 3aXUCTy IpaB
qutrad [29].

16 ciuas 2009 BepxoBHa Pama VYkpaiam
patudikyBama  €BpONEHCHKY  KOHBEHIIIO  IIPO
MIPaBOBUI CTATyC IiTeH, HAPOMKEHUX 11032 IILTI0OOM
[30].

[Moganpmii 3MiHM A0 3aKOHOJABCTBA PO MpaBa
JUTHUHU CIIPSIMOBaHI Ha TapMOHI3aIli0 3aKOHOJABCTBA
VYkpainu 10 3akoHozaBcTBa kpaiH €C 1 moB’sizaHi 3
piBHICTIO IpaB Ta 00OB’s3KiB Marepi 1 OaThka 110J0
cBoix miteit. Citig 3a3HAYUTH, [0 MaTH, 0ATHKO MAaIOTh
piBHI mpaBa Ta O0OOB'SI3KM MO0 JAWTHHH, HE3aJIECKHO
BiJl TOTO, UM TMepeOyBa Il BOHH y HUTIO01 MiX co00r10.
PosipBanHs mumo0y Mik OaThbKam|, TPOXHUBAHHS iX
OKpEMO BiJl JUTHHU HE BILTMBA€E HA 00CAT IXHIX IpaB i
HEe 3BUIBHAE BiJ OOOB'I3KIB IMIOJO IWTHHH. baTbkn
3000B'A3aH] yTPUMYBATH IUTHHY 10 JIOCSTHEHHS HEIO
TOBHOJIITTSL.

Y 10CKOHAJICHHSIM CHCTEMH 3aXKCTY MPaB AUTHHU
€ 3MIHH JI0 3aKOHOJIaBCTBA, 1110 CTOCYIOThCS CTSTHEHHS
amimentiB. 28.08.2018 poky HaOpaB YHMHHOCTI 3aKOH
Vkpainu  «[Ipo BHeceHHS 3MiH 10  JESKHX
3aKOHOJABYMX aKTiB YKpaiHM MO0 CTBOPEHHS
€KOHOMIYHUX MEepeIyMOB JJsl TOCHJICHHS 3aXUCTy
npaBa  JAWTHHH  HAa  HaJIEXHE  YTPUMAaHHI»
Bixg 03.07.2018 Ne 2475-VIII. JoxymMeHnToM
repe10ayaeThesl 3aXUCT MpaB JiTell Ta X HaJICKHOTO
MaTepiabHOrO 3a0e3neyeHHs OCOONMBO THX, SIKi
BHUXOBYIOTBCS B HEITOBHHX CiM’5IX. 3aKOHOM BHOCSITHCS
3MiHM JI0 IHIIMX 3aKOHOJIaBYMX akTiB YkpaiHu. Tak,
30kpema y Kogmekci Vkpainm mpo agMiHICTpaTHBHI
MPaBOIOPYIIEHHST ~ BCTAHOBJIEHO, IO  HecriaTta
IIMEHTIB Ha yTPUMAHHS AWTHUHH 32 IIICTh MICALIB 3
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JIHS Tpen’sBJICHHS BHKOHABYOIO JOKyMEHTa [0
NPUMYCOBOTI'O BUKOHAHHSI, TSITHE 38 COOOI0 BUKOHAHHS
CYCHUIBHO KOPUCHUX POOIT Ha cTpok Bix 120 mo 240
TOJMH.

OcoOnuBa yBara mnpuiiieHa IIOJ0 HECIUIATH
ATIMEHTIB HAa YTPUMAHHSA JWTHHH 3 I1HBAJIIJHICTIO,
JTUTHHY, SIKa XBOPi€ Ha TSDKKI MEpUHATAIBHI ypakKeHHS
HEPBOBOi CHCTEMH, TSDKKI BPOIKEHI Bagll PO3BHUTKY,
piakicHe op¢aHHE 3aXBOpPIOBaHHS, OHKOJOTIYHI,
OHKOI'eMaTOJIOTIYHi 3aXBOPIOBaHHS, TUTAIUH
nepeOparbHUI mapaiiv, TSOKKI TICHXIYHI po3Jany,
mykposuii miabet I Ty (iHCYNiHO3aIEKHMIA), TOCTPI
a00 XpOHIYHI 3aXBOpIOBaHHS HUPOK [V crymens, abo
Ha yTPUMaHHS JTUTHHH, sIKa OTpUMajia TSDKKI TPaBMH,
notpedye  TpaHCIUIAHTAlil  opraHa, TOTpeOye
NaJiaTUBHOI JOIIOMOTH, IO MPU3Belia 10 BUHUKHEHHS
3a00proBaHoOCTi, CYKyIHHUI PO3MIp SIKOT MEepeBHIIyE
CyMy BIOIOBITHHX IUIATEXKIB 3a TPH MicAli 3 THI
Ipen’sIBIICHHS ~ BUKOHABUOIO  JOKyMEHTa 10
MPUMYCOBOTO BUKOHAHHSI, TSTHE 32 COOOI0 BUKOHAHHS
CYCIIUTBHO KOPHCHUX po0iT Ha cTpok Bix 120 mo 240
TOJMH.

3akoH Ykpainu «[Ipo BHECEHHS 3MiH IO JESIKUX
3aKOHOJABUMX aKTiB YKpaiHH IOJO CTBOPEHHS
E€KOHOMIYHHUX IepeyMOB MAJsl TOCHJICHHS 3aXHCTy
npaBa  JUTHHM ~ Ha  HA&JIEXKHE  YTPUMAaHH»
Big 03.07.2018 Ne 2475-VIIl Takox ymOCKOHAIIOE
MEXaHi3M BHi3[y 3a KOPJOH IUTHHH, KA ITPOKUBAE B
HETOBHIHN pojauHi. 3riIHO 3aKOHY, TOH 3 OATHKIB, AKUI
MPO’KUBAE 3 AUTHHOIO, MOXE CAMOCTIHHO BUPIIIyBATH
MUTaHHA THMYacOBOTO BWi3Ly AWTHHH 3a KOPJIOH 3a
HasBHOCTI 3a0OpPTOBaHOCTI 31 CIUIATH aJiIMEHTIB
iHIIOTO 3 0aThKiB Oinbme 4 Micsis. [Tpu IbOMy 3MiHU
nepen0avyaoTh MOXKIMBICTE BUI3AY AUTHHH 38 KOPJOH
CTPOKOM J10 1 MicsIist 3 THM i3 OaThKiB, 3 KM MPOXKHBAE
JUTHHA, HE JIMIIE Ha JIKyBaHHS, HaBYaHHA |1
BIJMIOYMHOK, ajie ¥ 3 METOK 11 y4yacTi B AMTAYHX
3MaraHHsax, (ecTHBalsiX, YYHIBCHKHX OJNIMITiagax Ta
KOHKYpCax 3a KOPJOHOM, y TOMY YHCII B CKJIai
OpraHi30BaHOI I'pyIH JiTEH.

3akoHoM Ykpainu «IIpo OXOpoHy IWUTHHCTBa»
nepeabadeHo TpaBO Ha 3aXUCT Big ycix ¢dopm
HacwibcTBa. KOXKHIW TUTHHI TapaHTyeThCs MpaBoO Ha
cBO0OOITy, OCOOWCTY HEHOTOPKAHHICTh Ta 3aXHUCT
rigHOCTI. JIMicIUIUTIHA 1 TIOPSIOK y CiM’1, HABYATHHHUX
Ta IHIIUX JUTSYMX 3aKiIa/laXx MaloTh 3a0e3nedyBaTHCs
Ha NPUHIMIAX, IO I'PYHTYIOTBCS Ha B3a€MOIIOBa3i,
CIIPABEIJIMBOCTI 1 BUKJIIOYAIOTh MIPUHIKEHHS YECTi Ta
TIHOCTI JUTHHH.

7 ciuas 2018 poxky HaOpaB YHHHOCTI 3aKoH
Vkpainn  «[Ipo  3amobiraHHs Ta  MOPOTHIIIO
JIOMAIIHbOMY HACHJILCTBY», SIKMM Mepen0adacTbes
BIIPOBA/KCHHS KOMIUIEKCHOTO MiJIXOAy 0 00pOoThOi 3
JOMAlIHIM  HAaCWJIbCTBOM, CYTTE€BE  JIONOBHEHHS
ICHYyIOUMX 1HCTpYMEHTIB Takoi OOpoThOM, BBEICHHS
HOBMX BH3HAU€Hb TEPMiHIB, Ta IHIIMX HOPM,
CIPSIMOBAaHUX Ha IMOKPAILCHHS 3aXUCTY IMOTEPITUINX Bif
IOMAaIIHbBOT'O HacHJILCTBA. I3 NPUHHATTAM
BHIIe3a3HauyeHoro 3akony Ykpainu «[Ipo 3amobiranus
Ta TIPOTHAII0 JAOMAIIHROMY HACHJIBCTBY» B YKpaiHi
HapemTi KPHMiHATi30BaHE TIOHATTSA <JIOMAIIHbOTO
HacWJIbCTBa». BimmosigHo mo HopMm KpuminambHOTO

KoJeKkCy YKpaiHu, IOMallHE HACHJIbCTBO, TOOTO
YMHCHE  CHCTEMaTH4YHE  BYMHEHHS  (izu4HOrO,
TICHXOJIOTIYHOT0 200 EKOHOMIYHOT'O HACHJIBCTBA IOJ0
MOJPYXOKS YU KOJIMIIHBOTO MOAPY}OKS a0o 1HIIOT
oco0u, 3 sIKOI BHHHHMH mnepeOyBae (mepeOyBaB) y
ciMeitHuX a00 OMU3BKUX BIIHOCHHAX, IO MPU3BOIUTH
110 pi3mgHIX 200 MCUXOJIOTIYHUX CTPAXKAaHb, PO3IaIiB
3I0pOB’A, BTpPaTH  TpAIe3laTHOCTI, eMOLIHHOI
3aJIeKHOCTI 200 MOTIPIIEHHS SIKOCTI JKUTTS MOTEPIILIOT
0co0M KapaeThCs TPOMAACEKHUMH POOOTaAMH Ha CTPOK
Bix 150 mo 240 rommH, abo apemroM Ha CTPOK MO
IIeCTH MicALiB, a00 00MEXEHHSIM BOJI Ha CTPOK /O
I’ ITH POKIB, a00 11030aBJIEHHSM BOJII Ha CTPOK JI0 IBOX
POKiB.

Kpim Toro, mepenbaueHo 3a0OpOHHUI NPHIUC,
0 J03BOJIMTH 3a0e3nednTH Oe3meKy KepTrBam
JOMAaIIHBOTO HAacWIbCTBA. TepMiHOBUIT 3a00poHHUIT
MIPUIAC BHHOCUTHCS KPUBAHHUKY YIOBHOB)KCHUMH
migpo3ainamu opraniB HamioransHoT mominii Ykpainu
y pasi icHyBaHHs 0e3IOCepeaHbOT 3arpo3u JKUTTIO YU
3JI0POB’I0 MOCTPa)kAanoi 0ocoOu 3 METOI HEraHOTo
TIPUIMHEHHS JOMAIIHBOTO HACHIBCTBA, HEAOITYILICHHS
HOrO TPOJOBXKEHHA HYH IOBTOPHOTO BYMHCHHS.
TepmiHOBHiT 3200pOHHUI NTPUITHC MOXKE MICTUTH TaKi
3ax0au: 3000B’sI3aHHS 3aJIMIINTH MICIe MTPOKUBAHHS
(mepebyBaHHs) mocTpaxaanoi ocodu; 3abopoHa Ha
BXi Ta mnepeOyBaHHA B MICII INPOXXKUBAHHS
(mepeOyBaHHs) MOCTpaxmanoi ocobu; 3a00poHa B
Oynb-sIKMi CIIOCI0O KOHTaKTyBaTH 3 MOCTPaXKAaJo0
ocoboro. [lix gac BupilIeHHS MUTaHHS PO BHHECCHHS
TEPMIHOBOTO  3a00OpPOHHOTO  IPHIUCY  IIPIOPUTET
HamaeThest Oesreni mocTpaxknanoi ocobu. 3a3HaueHa
BHMOT'a TIOIIUPIOETHCS TaKOX Ha MICIEe CIUIBHOTO
mpokuBaHHs (TIepeOyBaHHs) MOCTpaXkaanol ocodn Ta
KPHUBJIHUKA HE3aJC)KHO Bif iXHIX MaiHOBUX IpaB Ha
BIJITIOBIZIHE JKUTJOBE MPUMINICHHSA. TepMiHOBHIA
3a00POHHUI IPUITUC BUHOCUTHLCS CTPOKOM 110 10 1i6.

JlanuM 3aKOHOM TaKOX PO3IIMPEHO JOCTYI 10
0€30IU1aTHOT BTOPHHHOT MPaBOBOT TOMOMOTH JJIs 0Ci0,
SKI TIOCTpaXKJali BijJ JIOMAIlHHOTO HACWIILCTBA abo
HaCHWJIBCTBA 32 O3HAKOIO CTAaTi, a TaKOX — JJIS JITeH.
TobTo BinTemep maHi KaTeropii 0cid OTpHMaIH IPaBO
Ha Oe30IUIaTHY BTOPHHHY IPaBOBY JOIOMOTY, IO
nojsira€ B OTPHUMaHHI 3axHCTy, MPEACTABHUIITBA
iHTEepeciB y CyhaX, IHIUX JepKaBHUX OpraHax,
OpraHax MiCIIEBOTO CaMOBPSAIYyBaHHS, MEPe 1HIIUMH
ocobaMu; CKIaJeHHS JIOKyMEHTIB MpPOLECYalbHOTO
xapakTepy. i HanalOTh IOPUCTH LEHTPIB 3 HAJAHHS
0e301UTaTHOI BTOPHHHOI NMPaBOBOI JTOTIOMOTH (Ham —
meHTpu), abo OOpo MPaBOBOi JOMOMOTH, a TaKOX
aJIBOKaTH, SKi CHIBIPAIIOIOTH i3 HeHTpamu. [locmyru
FOPHUCTIB Ta aJIBOKATIB OTUIAYYE JeprKaBa.

HesBakaroun Ha 3Ha4YHI 3MiHM y raly3i OXOpPOHH
JUTUHCTBA, ICHYE LUIMH psJ HEBUPIIICHUX NPOOJeM,
110 YCKJIAHIOIOTh peasti3allito npas Ta CBOOOI TUTHHH.
Bucoknit piBeHb JUTSTI01 3JI0YMHHOCTI,
OC3MPUTYIBHOCTI,  CMEPTHOCTI €  CBiYCHHIM
Hee(eKTUBHOI HisUTBHOCTI OpraHiB i ciry0 y cdepi
3aXUCTy IOUTHHH, BIJCYTHICTIO Ii€BOTO MEXaHI3MY
3a0e3neueHHss mpaB Ta cBobox. Oxpemi JaHKWH,
JIepKaBHI OpPraHM, NPaBOBI HOPMH HE CIIPAIbOBYIOTH
yepe3 HEBIAMOBITHICTG CYCHUIBHUM BiHOCHHAM, IO
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CKJIAJINCh B Cyd4acHiil YKpaiHi, BaXXKy EKOHOMIYHY
CUTyallil0 Ta HHU3BKUH pIBEHb IPaBOCBIIIOMOCTI
CYCIIUIBCTBA.

Oco6muBo TOCTpo mpodIeMa 3a0e3MeUYCHHS paB
JUTHHU TocTana B ymoBax mposeneHHs OOC. Jlitu
3pO3TalOTh y yMoBax ()i3WYHOI Ta ICHUXOJOTIYHOT
TpaBMaTH3allii, pPO3BUTKY KyJNbTypH HEHABHCTI,
SHUIIEHHA CIMEMHMX Ta COLIaJbHHUX  3B'A3KIB.
3HIKCHHS SKOCTi OCBITH, MEAMYHHUX TOCIYT BEIe N0
BUKPHUBIICHOTO CHPUHHATTS AUTHHOIO HABKOJIUIIHHOTO
CBITY, MOMIHH ifeaniB, IO MOXeE BiZOOpasUTHCH Y
MOIIMPEHHI JUTAY0] 3JI0YMHHOCTI, OE3NMPHUTYIHFHOCTI,
KpHUMiHaJIi3awii CycnijabCcTBa B MaiOyTHROMY.

OcranHi 1m¢pu, sKi cTaad BigOMi, B yMOBax,
Koy Oyrna MOXJIIMBICTH 30MpaTH iH(popMamiro i1 3
HEeMiAKOHTPOJIBHUX TEPUTOPIi, CBIAYUTH, 10 CTAHOM
Ha ceprneHb 2014-ro poky 3aruHyno 53 nmutunm. I
lepamenko, sKka mpeicraBmsuia  YKpaiHy y
TYMaHITapHI# mArpymi Ha meperoBopax y MIHCBKY,
BKa3aja, 0 CTaHOM Ha KiHemb cigag 2014 poky - 68
3arubnux i 186 mopaHeHUX miTel.

3araiom 30poitHui KOHQIIKT B YKpaiHi CyTTEBO
TIOTIPIIMB CTaH peaji3aimii mpaB JUTHHU Ta BiAKHHYB
Hamty JepkaBy Ha 10 pokiB Hazam y cdepi
3a0e3MeueHHs MPaB i CBOOO TUTHHU.

AHaNi3yl0uM ICTOpII0 PO3BUTKY FOPHIUYHOTO
MOJIOKEHHSI ITUTUHH B CYCHUIBCTBI, CJiJ 3pOOHTH
BUCHOBOK, III0 PO3PUB MIX IIPOTOJIOMICHUMH TIpaBaMu
JUTUHU Ta ,,pealbHO ICHYFOUUMH™ CIIOCTEPIracThes 3
MOMEHTY BH3HAHHS CYCHUIBCTBOM Ta 3aKpiIICHHS
Halnepmux mpaB IUTHHH. IIpoTsarom icTopudHOTO
PO3BHUTKY BiH IU(EPEHIIIIOBAaHO 3MIHIOBABCS 3AJICHKHO
BiZl KyJIbTYpHOTO, COLiAIIbHO-€KOHOMIYHOTO PO3BHUTKY
CYCITUTBCTBA.

BucHoBku. JlocnimuBIIM ICTOPUYHI acIEKTH
CTaHOBJICHHS IIPaB AUTHHH B YKpaiHi MOKHa YMOBHO
MOJIIMTH X Ha JeKiJIbKa eTaIliB.

1.CraHOBIIeHHSl TIpaB JOUTHUHH. 31 CTapoJaBHIX
4aciB BIZIOMOCTEl MNP0 TMOJOXEHHS JUTHHH Yy
CTapOJIaBHBOMY CYCHLUIBCTBI Hebarato. 3me0iIbIIOro
BOHH 3aCHOBaHI Ha JIETEH/IaxX, OBIp sIX Ta 3BUYasX, Ki
CBiUaTh, IO TIOIIUPEHE SBUIIE JITOBOUBCTBA 3MIHUIIO
3IMINEHHSA iX HaNpHU3BOJIAINE; CTapOJaBHI JIFOJIU
NPUIUISAIN yBary BU3HaHHIO 0aTbKOM CBOET TUTHHU.

2. KussiBcpka 100a Ta JIMTOBCHKO-IIOJIBCHKHI
nepion (IX — XVII crt.). Ilepion moB’s3aHmii i3
MOMIMPEHHSM XPUCTUSIHCHKOT PeIirii, ika BIUIMHYJIA Ha
BHU3HAHHSI NpaBa HA JKUTTS y OUTHHHU. B meit mepiox
BCTAHOBHWJIACH HEPIBHICTh MIXK JITHMH, 1110 HAPOAMINCH
B mUIO0i 1 TO3a HMM Ta MIMPOKI IMTOBHOBa)KEHHS
OaTbkiBCchKOi Biamu. OCOONMBICTIO y CTaBJICHHI JIO
JUTUHA Ha YKPaiHCBKHX 3eMIIsIX Oyllo Te, IO yBary
NPUAUIAIM  TUTAHHSAM PO3BUTKY 1i 0ocoOucTocTi,
OCBITH. A BHXOBaHHS 0a3yBaJoch Ha 3acagax
MOPSTHOCTI, TOJIEPAHTHOCTI, 1110 OYJIO HEXapaKTepHUM
JUISL TAHOTO Nepiofy PO3BUTKY CYCILIBCTBA.

3. Hepion 3 XVII — go cepemuan XIX cr.
IOpunnunanii  craTyc JOUTHHH B Iled  mepion
KOHCTPYIOBaBCSl Ha OCHOBI OaTBhKiBCHKOI Baan. Ane y
MPaBOBUX HOPMax BiZOOpakaJoCh MEBHE 3BYXEHHS il
obcary, a TakoX Oprasizaiisi OXOpPOHH JKHTTS,
3710pOB’sI AUTHHU Ta HAJIEKHOTO il MaitHa.

4. Kineup XIX na mou. XX cr. B meit uac
CIIOCTEPIraeThCsl MOCTYIIOBE 0OMEXKEHHs 0aTbKiBChKOT
BJIAJIH, MIOKpaIIeHHS HpaBOBOTO cTaTtycy
MO3aNUTFOOHUX  JiTeH, MOM’SKIIEHHS KPUMiHaJIbHOI
BIAIIOBIIAILHOCTI MAJIOJITHIX 3JI0YHHLIIB.

[Mepion HamionanbHO-1€MOKpAaTHYHOT PEBOMIONIT
(1917-1920 pp.) XapakTepU3yETHCS TOCHIICHHAM yBaru
10 3a0e3meueHHs IpaBa AiTei Ha OCBITY He3aJIeKHO Bif
CTaTi, COIaJbHOTO MOXOKEHHS, HALIOHAIBHOCTI; Ha
MABUIEHHS 3araJlbHOTO Ta MpogeciiHOro piBHA
(axiBLiB y Taiys3i npaB AUTHHH. B 1eit mepiox Breprie
OSUTBHICTH  ypsimiB KpaiHu Oyna copsMoBaHAa Ha
(opMyBaHHS COLIIAIbHO aKTUBHOI MOBEAIHKU TUTHHH.

B mepioj; craHOBIEHHS Ta PO3BHUTKY palsHCHKOI
nepxaBu (3 1920 mo 1991 pp.) MoxHa BuguuTH 3
mijerany y cepi 3aXUcTy Ta OXOPOHU TUTHHCTBA!

I-it mimeTan — 3 1920 o 1930 pp. Oyy0 JOKOPiHHO
3MIHEHO IOPUIWYHHAN CTaTyC MO3aILTIO0OHUX IiTeH,
palsHCBKE 3aKOHOJABCTBO BU3HANO, L0 YCi JITH €
PIBHUMH Tmiepe]] 3aKOHOM, CTBOPIOBAJIHCH YCTaHOBH
OXOpOHH MATEpUHCTBa W JOUTHHCTBA. TpynoBe
3aKOHOJABCTBO 3a00pPOHMIIO HIYHY npamo
HETIOBHOJITHIX, po00OTy y MIIKiAMMBHX YyMOBax Ta
BaXKY TIparo I JJTITKIB. KpuminaibHUM
3aKOHOJIAaBCTBOM Iepea0aueHo CTBOPEHHs KOMICil 11st
HETIOBHOJITHIX Ta 3a00pOHY 3aCTOCYBaHHsS /O HHX
CMEPTHOI KapH.

II-#t migeramn — 3 1933 mo 1950 pp. moB’s3anwuii i3
NOCHJICHHSIM aJIMIHICTPaTUBHO-KOMaHIHOI MOJITUKU
JIepXKaBW,  LITYYHUM  TOJOAOM,  IOJITHYHUMH
penpecismu Ta Bennkoro BiTansHsaHOIO BilfHOTO. V 1Ie#
Mepiof TOCHIMINCh KPUMiHAJIBbHI IOKapaHHS, IO
3aCTOCOBYBAIIUCH JI0 IiTeH, OyJI0 BiTHOBJIEHO CMEPTHY
Kapy. 3apeecTpoBaHi YUCIICHH] BUIIAKH 3aCTOCYBaHHS

BUIIOI MIpH TOKapaHHS [0 HEMOBHOJITHIX 0e3
JIOBEJICHHS] BUHH, MONIEPEIHHOTO CIIIZICTBA.

II-#t migeram — 3 1959 mo 1991 pp.
XapaKTepu3y€eThCs CIPSIMYBaHHSIM JiepKaBHOT

HOJIITUKH Ha TiJIBUIIEHHS PIBHS OXOPOHU JIMTHHCTBA:
301IBIICHHS MaTePiaIbHUX BUILIAT MAI03a0e3MeYeHUM
CIM’SIM, CTBOPEHHS IUTAYMX YCTaHOB, 3aKJIAJiB
OXOpOHH 370POB’sI, BXXMBAHHS 3aXOMiB MO0 OOpPOTHOI 3
IIUTAYOO 3JIOYHHHICTIO Ta OE3 0TI IHICTIO.

4. Hogitaiit etam 1991 mo 2014 pp. posmoyaBcs
patudikamiero Ykpainoro Konsennii OOH npo mpaa
matrad - (1991 p.).  BiH  xapakTtepu3yeTrhcs
BIOCKOHAJICHHSIM  3aKOHOJIaBCTBA,  aKTHUBI3ali€ro
TSTTBHOCTI JIEp’)KaBHUX OpraHiB y cepi 3aXuCTy mnpas
JUTUHU Ta BU3HAHHS JUTHHU CY0’€KTOM HAaJIEKHUX i
npas Ta  cBOOOX, AKTUBHUM  YYaCHHKOM
TPOMAaITHCHKOTO CYCIIIBCTBA. BigOymuch 3pyieHHs y
ramy3i OXOpOHH AUTHHCTBA.

5. CydacHuii eran — 3 2014 pp., noB's3aHuil 3
NMOpyWEeHHAM mpaB guTHHH B yMmoBax OOC Ta
TapMOHI3AIEI0 3aKOHOAaBCTBA y cdepl 3axucTy
JUTHHU 10 3akoHojmaBcTBa kpain €C. 30poitHuit
KOH(ITIKT B YKpaiHi CyTTEBO MOTipIIMB CTaH peaizamii
MpaB TUTHHU Ta BIAKWHYB Hamry aepxaBy Ha 10 pokiB
Ha3azay cdepi 3abe3neueHHs npas i cBobo autuHu. Ha
ChOT'0JIHI HEMa€ KOMIUIEKCHOT'O 3aKOHY, SIKHIi 3aXHIIaB
YH IIOBHICTIO CHCTEMAaTH3yBaB NpaBa AUTUHH. BincyTHi
pearbHi 3MiHH Ha NUTIXY 70 (OpMYyBaHHS I0BEHAJIBHOI
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toctuii. [puitnsaTo 3akon Ykpainu «IIpo npobarito»,
pa3oM 3 TUM, HE CTBOPEHO IporpamM peadimitauii s
JUTEH, IO MarTh KOHQIIKT i3 3aKOHOM, HEMae
(haxiBIIiB, MiATOTOBICHUX JI0 pOOOTH 3 TAKUMH JITEMHU.
Ilo3uTrBHA JWHAMIiKa CIOCTEPIra€ThCs JIMIIC Y
HANpPSIMKY CTBOPCHHS CKOHOMIUHHUX TMEPEIyMOB IS
MOCHJICHHS 3aXMCTy JAUTHHU Ha HAJIEKHE YTPUMAHHS
Ta TMOTIePEHKCHHS HACUIIBCTBA B CiM 1.
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Summury. The article examines the scope and content of the right to respect for human dignity and finds that
the prohibition of torture is an integral part of the right to respect for human dignity. The state of compliance with
Ukraine's obligations under Article 3 of the Convention for the Protection of Human Rights and Fundamental
Freedoms has been determined on the basis of an analysis of ECHR decisions in which Ukraine is responsible.

It is determined that the arbitrariness of state bodies, which is manifested in the excess of power, the
application of physical and psychological violence to detainees, suspects, accused, defendants and prisoners, is not
only a statement of cruelty and permissiveness of the state authorities, punishment on medical recommendations,
which violates the principle of inevitability of criminal punishment. It is also found that any decision taken in favor
of the applicant, alleging a violation of the Convention by the State of Ukraine, was subject to just satisfaction of
the non-pecuniary or pecuniary damage suffered. It has been established that one of the most effective means of
preventing ill-treatment of persons deprived of their liberty is a thorough investigation by the competent authorities
of all complaints of such behavior and, where appropriate, the appropriate punishment of the guilty.

Pe3tome. B craTTi qociipKeHO 00CAT Ta 3MICT IpaBa Ha TOBary 0 JFOJACHKOT TiHOCTI, BCTAHOBJICHO, IO
3a00pOHA KaTyBaHb € HEB1I'€EMHOIO CKIIQJIOBOIO IIPaBa Ha IOBATy 10 JIFOJICHKOI TriHOCTI. Bu3HadeHo, Ha migcTaBi
aHamizy pimens €CILL, BiamoBizageM B sSskux € YKpaiHa, CTaH JOTPUMAHHS 3000B’°s13aHb Y KPaiHOO MO0 CTATTI
3 KoHBeHii mpo 3aXUCT MpaB JIOIUHHI Ta OCHOBOIIOJIOKHUX CBOOOS.

BI/ISHa‘IeHO, 1o CBaBLILIS ACPIKAaBHUX OpFaHiB, SIK€ BUSBIIIETBCA B HepeBI/IH.IeHHi BJIaJHHUX IIOBHOBA>XCHb,
3aCTOCYBaHHi (1)131/[‘{H01“O Ta IICHXOJOTIYHOTO HACHJILCTBA A0 3aTpUMaHUX, HiZ[OSp}OBaHI/IX, 06BI/IHYBa‘{€HI/IX,
HIJICYZIHUX Ta YB S3HEHHUX € HE TUIbKHM KOHCTATAIII€I0 )KOPCTOKOCTI Ta BCEI03BOJICHOCTI JIep)KaBHUX OPraHiB, a i
MOXE€ CTaTH IiJCTAaBOIO JUIS 3BUIBHEHHS BiJl BiJOYyBaHHS IOKapaHHS 3a MEAWYHUMU PEKOMEHIALISMH, IO
MOPYIIY€ IPUHIIAIT HEBIABOPOTHOCTI KPUMIHAIHHOIO ITOKapaHHs. TakoK BCTAHOBJICHO, 1110 33 KOXKHUM DILIICHHSM,
NPUAHATUM Ha KOPHUCTH 3asBHHUKA, B SKOMY KOHCTaTyeThCsA MOpymieHHsS HopMm KoHBeHIi 3 OOKy JepxaBH
VYkpaiuu, iie cupaseainea caTucakilis 3aBaaHol MOPAIBHOI YU MaTepiaibHOT IIKOAH. BCTaHOBIICHO, 110 OHUM
3 HaWOUIbI eEeKTUBHUX 3acO0iB 3armo0iraHHs KOPCTOKOMY MOBOJDKEHHIO 3 0C00aMH, M030aBI€HHMHU BOJI, €
peTerbHe PO3CIiTyBaHHS KOMIIETCHTHUMH OpraHaMH BCiX CKapr Ha Take TOBOKCHHS 1, Yy pa3i moTpeodw,
BIJITIOBiJTHE TIOKAPaHHS BUHHUX.

Key words: human rights, natural human rights, human dignity, prohibition of torture, inhumane treatment,
respect for human dignity.

Kurouosi cnosa: npasa nwodunu, npupooni npaea m0OuHU, MHOOCLKA 2IOHICMb, 3a00pPOHA KAMYEaHHS,
HeoocbKke NOBOOICEHHS, N08a2a 00 HOCLKOL 2IOHOCMI.

IocTranoBKa npoodJemMu. €Bporeiicbka
KoHBeHIiss mpo  3axuUCT TMpaB  JIIOJWHU  Ta

Toi (hakt, mo Koncrurynis Ykpainu immiemenTyBana
BCi OCHOBHI ITOJIO’KEHHSI MIXKHAPOJHO-TIPAaBOBHX aKTiB

OCHOBOTIONOKHHUX CBOOO [1] Mae Ha MeTi 3a6e3meunTn
3arajgbHe Ta eQEeKTHBHE BU3HAHHSA 1 JIOJEp KaHHS
MIPOTOJIONIEHNX Y Hill mpaB, 3a0e3meueHHs 1 pO3BUTOK
MpaB JIFOJIUHU Ta OCHOBOTIOJIO)KHUX CBOOOI Y BCHOMY
cBiTi. [lepxkaBa Ykpaina npueaHanacek 1o KonseHii B
1997 porti, unm B3sii1a Ha cebe 30008 A3aHHS IPUBECTH
3aKOHOJIABCTBO, CYZOBY Ta aJIMiHICTPATHBHY MPaKTUKY
y BiAmoBiaHICTH 13 HopMamu Konsenii. [Tepur 3a Bee,
[[e BUKOPHUCTAHHS MPAKTHKH €BPOIEHCHKOrO Cyay 3
paB JIFOMHN HAI[IOHATBHUMH CYIOBUMH yCTAHOBAMHU.
IIpakTtrka €BpOMENWCHKOTO CYAy Ja€ 3MOTYy CKJIACTH
ySABIEGHHS Tpo JificHMi o0csr 3000B’s3aHp 3a
Konsenmieto. [TinTBepIyKeHHSIM TOMY MOJKE CITyTyBaTH

Tpo TpaBa JIOIUHH, TiepenyciM 3araabHoi aeKiapartii
npaB moaua [2]. Tak, BignosigHo no [Tnany niit Pagu
€spornn s Ykpainu Ha 2008 — 2011 poku Oyio
nepen6ayeHo iMruieMenTanito CHinbHOI TMporpamu
€sponeiicbkoro Corosy i Panu €porm «Bbopotsba 3
JKOPCTOKUM ITOBOJDKEHHsIM 1 Oe3kapHicTio» [3], ska
oxonwna kpainu IliBnennoro Kaskasy, Ykpainy #
MongoBy. ILls mnporpama copusiia  pPO3BHTKY
HaIlOHAJIBHUX MOXJHMBOCTE y  TPOBEACHHI
e(eKTUBHOTO PO3CIiAyBaHHS CKapr Ha IKOPCTOKE
MTOBOKEHHS 3 00Ky Mimimii (mmoJiii) y BiANOBiZHOCTI
0O €BpOINEHCHKUX CcTaHmapTiB. Peamizamis miel
MporpamMH CTaja HEOLIHEHHOIO JOMOMOTOI0 IS
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1 ABUIIEHHS IIEBOCTI po3cIiyBaHHS Ha
HalliOHAIFHOMY  PIBHI  TBEpMKEHb PO  (QaKkTH
3aCTOCYBAHHS KaTyBaHb 13 HAaroJIOMIEHHSIM Ba)XKJIMBOCTI
3aCTOCYBAHHSl HaJe)KHUX CaHKUIH y BUNAAKY, KOJIX
MPOBHHY JIOBE/ICHO, Ta JJIs 3A1HCHEHHSI IPOTH T Oy ab-
SKUM  mposiBaM  Oeskaprocti. LI 3000B s3aHHS
HaOyBarOTh WITKHX OOpa3iB y MpHUIIUCAaX CyIIiB
€BpOIEHCHKOTO CyIy, PO3KPHBAIOYM CBil 3MicT Ha
MPUKIIaAi KOHKpEeTHHX crupaB. KoHBEHIIS 3akpimmioe
Ha MDKICpKaBHOMY piBHI psn  QyHZaMEHTaIbHHIX
JFOJCHKUX IPaB, TAPAaHTOBAHUX JIEPIKABOIO.
AKTyaJbHICTh JAaHOI TeMH OOYMOBIIIOETHCS THM,
1110 T1AHICTB JFOJIMHU BUCTYTIAE SIK OCHOBA HEB1I'EMHHX
npaB Ta cBOOOJ JIIOJMHU Ta IPaBOBOI CHUCTEMH B
ntomy. Jloachka TigHICTE € TNEPBUHHOI Ta
BU3HAYAJIBHOIO JUISl BCIX IHIIMX COLIAJIBHHX, a TAaKOXK
MPaBOBUX LIHHOCTEH, 30Kpema: cBoboay,
cnpaBeBOCTI Ta opManbHOi piBHOCTI. [IpaBo Ha
4ecTb, TiAHICTR Ta  JOUIOBY  pemyTamiio €
HABaKJIMBIMIO COIIaIbHO-TIPABOBOIO IIHHICTIO 1
HEOOXIIHICTIO T Oy Ib-5IKO1 Iep>KaBH Ta CYCITIBCTBA.
3a00poHa KaTyBaHb Ta HEIIOJICHKOIO ITOBOIDKCHHS €

HEOOXITHOI0 YMOBOIO 3a0e3lCUeHHA IIpaBa Ha
moackKy rigHict. Came ToMy, mg TeMa €
MEPCICKTHBHUM  HAMNPSAMOM  JUI1  HOJAJNBIINAX
JTOCITIIKEHbD.

AHaJi3 ocTaHHiX JochilkeHb i myOJikamii.
bararo BITYUM3HSHUX Ta 1HO3CMHHUX HAYKOBIIB
MPUCBSTUIIN CBOT HAYKOBI Ipalli 3’ sICyBaHHIO 00CATY Ta
3micty c1. 3 KoHBeHTIi#, BH3HAYCHHIO 00CATY Ta 3MICTY
mpaBa Ha IMOBAary A0 JIOACHKOI TigHOCTi. Cepen HHUX
BapTo 3a3Hauntu [1.M PabunoBnua, M.I. XaBpoHroka
[4], B. BytkeBuua [5], E. A. JIykawesy [6].

MeTo10 CTATTI €: BU3HAUYCHHS IMOHATTS Ta 00CATY
MpaBa Ha MOBary J0 JIACHKOI TiJHOCTI, aHai3 pillleHb
€CILI na mpeamer notpuManss craTti 3 KoHBeHIll,
BIITIOBIZIaueM B SIKHX € JIep:KaBa YKpaiHa, BU3HAUCHHS
CTaHy JOTPUMAaHHS YKpaiHO 3000BsI3aHb IO CTATTi 3
€KIIL.

Buxsiai oCHOBHUX pe3yJbTaTiB JOCHiIKEeHb.

Koncturyniss VYkpaiHM BH3HAa€ TiOHICTH 1 YeCTh
JIOJUHUA, TaK CaMo sK 1 1 JKUTTS, 3I0POB’s,
HEIOTOPKAHHICTh 1 Oe3reKy, HaWBUILNUMHA

COMLIATEHUMHU LIHHOCTSIMH, 3aKPIILTIOE TIPABO KOKHOTO
Ha ToBary Ao #oro rimHocti [7]. HixTOo He mOBHHEH
3a3HaBaTH TaKOTO IIOBO/DKCHHS 1 IOKapaHHA, IO
NPUHKUKYE HOTO TiJHICTh, @ TAKOXK MOCATaHHS Ha HOTOo
4eCTh Ta pemyTaiito (CT.cT. 5, 12 3aranbHoi nexmaparii
npaB JoauHu [2]; cT.cT. 7, 17 Mi>XKHaApOAHOTO MaKTy
PO TPOMAISIHCHKI 1 MOiTUYHI mpasa [8]).

INigHicTh BHUCTyMae STk OCHOBA HEBiJ' €EMHUX TPaB
Ta cBOOOJ JIOJUHU Ta MPAaBOBOI CHCTEMH B IJIOMY.
JlroschbKa riiHICTh € IEPBUHHOIO Ta BU3HAYAIBHOIO IS
BCIX 1HIITUX COIiaJIbHHX, & TAKOXK MPABOBUX I[IHHOCTEH,
30Kpema: CBOOOAM, CHpaBeUIMBOCTI Ta (opmaibHOL
piBHOCTi. [IpaBo Ha decTb, TimHICTE Ta IUIOBY
peryTauilo € HalBaXJUBIIIO COLiAIBLHO-TIPABOBOIO
IIHHICTIO 1 HEOOXITHICTIO A OyIb-SKOi JIep>KaBU Ta
cycmineerBa. II. M. PaGiHoBu4, 0OrpyHTOBaHO
JIOBOANTH HEOOXiTHICTh OUIBII pensedHO BimoOpa3uTn
3HAUYNIiCTh  TIAHOCTI  JIIOJWHH, K  OCHOBH,
(hyHIaMeHTy yciel cucteMu il 0CHOBOTIOIOKHUX TIPaB i

cB0O0O/I, BKJIIFOUMBIIH i€ HOJ0KEeHHS 10 4.1 c¢T.21 KY
[9, c. 103-104]. Bimomuii mocmigHUK y ramy3i mpas
moguan O. JlykamieBa y npoMy 3B°I3Ky 3a3Hauae, 110
TIIHICT — 116 BU3HAHHS CYCHUJIBCTBOM COIaJbHOT
LIHHOCTI,  YHIKAQJBHOCTI  KOHKPETHOI  JIIOJIWHH,
3HAYYMIOCTI KOXKHOi OCOOM SIK YacTKH JIFOJICHKOTO
criBTOBapucTBa [6, C. 144]. 3micTom mpaBa Ha moBary
IO TIZHOCTI JIOAWHHU € 3aKOHOJAaBYO BCTAHOBJIEHA Ta
rapaHTOBaHa JEP>KaBOIO CYKYITHICTh HOPM, SIKi JTalOTh
KOXHIA JIOJUHI BIIEBHEHICTh y CBOIA CYCHUIBHIH
HiHHOCTi, MOJJIMBICTH YCBIZOMIIOBaTH cebe SK
0COOHCTICTB, IOBAXKAaTH BIIACHI MOpANbHI IPUHIIATIH i
€TUYHI HOPMH, HaNoJAraTd Ha 1MoBa3i A0 cebe 1HIMX
JIOJIeH, JNep)KaBHUX OpraHiB Ta iX mocaloBuX 1
CITy’)k00BHX 0Ci0, a TaKOXX BHMAarartd, Imo0 OyIb-sKi
CYMHIBH MO0 i1 MOpaJbHHMX SKOCTEH Ta ETHYHHX
MIPUHLIMIIB OyJIM HaJC)KHUM YMHOM OOIpyHTOBaHi [4,
c. 152].

Koncrurynittamit Cyn YkpaiHu HaroJiomrye, o
JFO/ICBKY TiTHICTH HEOOXiTHO TPaKTyBaTH SK IPABO,
rapanToBaHe crarTeto 28 Koncturymii Ykpainm, i sk
KOHCTHUTYLIHHY IIHHICTD, $Ka HAIMOBHIOE CEHCOM
JMoACkKe OyTTS, € (pyHmaMEeHTOM [UIS yCixX I1HIITUX
KOHCTHTYUIMHMX TpaB, MIpHJIOM BH3HA4YEHHSA iX
CYTHOCTI Ta KPHUTEpIEM JOMYCTHMOCTI MOMIHUBHX
oOMexeHb TakuxX IpaB. HaBeneHe orocepeakoBaHO
HiATBEPKYETHCS YHIKAIbHUM 3HAYCHHSIM JIFOJCHKOT
rigHocti B Koncturymii Ykpainu, 3a Ko, 30KpeMa,
aroauHa il JKATTS 1 3M0pOB’s, YeCTh 1 TIAHICTh
BHU3HAIOTBCS B YKpaiHi HAaWBUIIOI COLIAIBLHOIO
HiHHICTIO (YacTHHA mepna cTatTi 3); yci 0N € BUTBHI
i piBHI y CBOIlf TiTHOCTI Ta mpaBax (cTaTts 21); KoXKeH
30008’ s13aHUH HEYXWIBHO JIOAEPKYBaTHCS
Koncturynii VYkpaiHm Ta 3akoHiB YKpaiHuW, He
MOCATATH Ha TpaBa i CBOOOIHU, YECTh 1 TIAHICTh 1HIINX
nrozeit (yactuna nepia crarti 68) [10].

3akpimiene y crarri 3 KouBenuii mpaBo —
3a00pOoHa KaTyBaHHS, HENIOJCHKOTO Ta TaKOro, IO
HNPUHIDKYE TiIHICTh, MOBO/KEHHS Ta TOKapaHHSI — €
OJIHIEI0 3 HAMBaXJIMBIMIMX 3acaj] JAEMOKPATHYHOTO
CYCIIUIbCTBA Ta HEOOXITHOIO CKIIAJIOBOIO MpaBa Ha
moBary 0 JIOIChKOi TimHOcTi. KOHBEHIis mpoTh
KaTyBaHb Ta IHIIMX >OPCTOKWX, HEIIOJCHKHX abo
TaKuX, IO MPUHIKYIOTH TiIHICTH, BUIIB TIOBOJKCHHS
1 MOKapaHHs BU3HAYae "KaTyBaHHA" K OyAb-sKy Iifo,
SIKOI0 Oyap-sKid 0co0l HaBMHCHE 3allOmiFOIOTHCS
CHIIbHU# OUTh 200 cTpaXaaHHs, (Hi3UIHE YU MOPAJIbHE,
mo6 orpuMaté Big Hei abo Big TpeTsoi ocobu
BiZIOMOCTI YW BW3HAHHSI, IMOKapaTh il 3a 1ii, sKi
BYMHMJIA BOHA a00 TpeTs ocoba UM y BUMHEHHI SKHUX
BOHA MiJI03PIOETHCS, @ TAKOXK 3AJIIKATH Y1 PUMYCHUTH
i abo TpeTio ocoly, 4u 3 OyAb-AKOI NMPUYUHHM, IO
TPYHTYETBCSI HA ANCKPUMIHALIIT Oy 1b-IKOTO BUY, KOJIN
Takuii Otk a00  CTpakJaHHS  3aIloJiIOIOTHCS
JCP)KaBHUMHUIIOCAJIOBUMH ~ 0CO0aMH  4YM  IHIIMMH
ocobamu, SIKi BHCTYHAalOTh K OQiiiHI, 4n 3 ix
migOyproBaHHs, YM 3 iX BiIOMa, YM 32 IX MOBYa3HOI
sroxu. [11] Crarts 3 KoHBeHIIi1 po3MeXOBYe Taki BUIN
MOBOJ/DKEHHS: KaTyBaHHs (TIOBOJDKEHHS HaWBHUILOTO
PiBHS )KOPCTOKOCTI), HEMIOJICHKE, TaKe, IO MPUHIKYE
rigHicTe. @opMamMu 3a00POHEHOTO TIOBOKEHHS € HE
TUTBKH (i3W9HE HACWIBCTBO (10001, KaTyBaHHA), a U
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NICUXIYHE HACHJIbCTBO, 110, B CBOIO YEpry, MOXe
3aBaTh He MeHmUX crpaxaanb. Crarts 3 KonBeHii
Mae Oe3yMOBHHMH XapakTrep, a TOMYy IIOBHHHa
BUKOHYBAaTHCh Ha BCIX PIBHSX JE€PKABHOTO YIPABIiHHS
i OyTH HarajpHOIO 3ajaucio Ui JepxkaBu. [1oTpiOHO
MiKPECIIUTH, IO AHAJOTIYHI HOPMH PO 3a00pOHY
KaTyBaHb, 3 JEIKAMH OCOOJNHMBOCTSAMH IXHBOTO
(hopMyITIOBaHHA, 3aKpIIUICHI TAaKOX B PAOl IHIIAX
MDKHAapOAHO-TIPABOBUX JOKYMEHTIB, HANpHKIAL, B
ctarti 7 MiXKHapOTHOTO MAKTy TPO TPOMAISHCHKI I
nmoJiTHYHI mpasa [8], me mepexbadeHo, IO HIKOTO HE
MoOXke OyTH MiJaHO KaTyBaHHIO Ta >XOPCTOKOMY,
HEJIFOJICbKOMY a00 TakoMy, L0 HPUHMXKYE TiTHICTB,
MOBO/DKEHHIO YM TIOKapaHHIO, a TakoX Yy CT. 5
3aranpHOI AeKIapallii mpas o JuHA [2]

He 3Baxaroun Ha Te, 0 Ykpaina Bxke 23 poku €
yuacHuneto  KoHBeHIii, Ha NpakTHIl  YacTo
3yCTpidaeThCs MOPYIICHHS KOHBEHIIHHIX HOPM 3 OOKy
JIepkaBHUX opraHiB. IliATBepmKEHHSIM IBOTO, €
KUTBKICTh ~ CKapr, sKi IIOPOKYy pOKY OTpUMYE
€Bponeiicbkuii  cyq 3 [paB  JIIOAWHU.  3a
cratuctTayHIMHA naHuMu y 2018 pomi Ykpaina mocina
4 wmicme 3a kinpkictio cupaB B €CIIJIL. Ha posrmsani B
€BpomeiicbkoMy Cyai 3 TpaB JIIOJMHA CTAaHOM Ha
kinenp 2018 poky mepebysano monax 7200 ckapr,
BIAMOBiJaueM y SKUX 3a3HayeHa YKpaiHa. 3Ha4yHy
YacTMHY TaKMX CKapr CTaHOBISTH CKapru Ha
nopymieHHss cratri 3 KouBeHmii — KaryBaHHS,
HEJII0/IChKE Ta TaKe, 10 MPUHWKYE TiJHICTh [IOKapaHHs
Ta noBokeHHs. CripaBu 040 YKpaiHu 3a cTarrero 3
KoHnBeHmii CTOCYIOTBCS PpI3HOMAHITHHX AaCIEKTiB:
HEHAJIC)KHOTO TIOBOMKCHHSIM 3 OOKYy IpEICTaBHHKIB
JIEpKaBH Ta BIICYTHICTh €(PEKTHBHOTO PO3CIiTyBaHHS
(«AcdanaceeB mpotm Ykpainm» [12], «[eHHamiit
Haymenko npotu Ykpaiam» [13]; HeHaneXHUX YMOB
TpuMaHHs TiJ BapToro («Biciory3oB nporu Ykpainm»
[14], «/lankeBmu mnpotu VYkpaimm» [15], «KoBanp
mpotu  Ykpainu» [16] Ta iH.); He3abe3meueHHS
CBOEYACHOI Ta HAJNEXHOI MEAMYHOI JOIOMOTU
(«Kyuepyk nporu Ykpaium» [17] Ta iHmmi.

Cymna €CIUI y BiacraBmi, I.10.H., TPOQ.
B.ByTtkeBuu 3a3navae, mo y mpaktuni €CIIJI moxHa
BUSIBUTH KOHCTATallif0 HEJOTPUMAHHS 3000B’s3aHb y
TPHOX OCHOBHHX KaTEropisix NOpyIIeHb MaTepiabHOTO
Xapakrtepy: 1) HEHAJIC)KHOTO MOBOJKCHHS
MPaBOOXOPOHHUX OPTraHiB HABMUCHOTO Xapakrepy (Tif
Yac apeiry 1 micyst, miJ| 4ac JONUTY B moJiuii, hiznune
1 TICHXOJIOTIYHE HACHUJILCTBO CTOCOBHO 0cCi0, sKi
3HaXOJAThCS MiJ BapTOK, a came: 3rBAITYBaHH,
KaJiITBa, MEepejIoMHU, HACWIBHUIIbKE TOMyBaHHS 0Oe3
noTpedH, OAsTaHHA MIllKa Ha TOJIOBY, I030aBIICHHS
CHy 1 T.1.); 2) HEHaJeXXHEe MOBOKEHHSA I Yac
3aKOHHMX a00 HE3aKOHHMX [Iifl TOCaJoOBUX 4YH
CIIy’)k00BHX 0Ci0 JepkaBu (BUCIAHHS, SKCTPAIHIIIS B
KpaiHy, Jie 3asiBHUKaM 3arpoKy€ 3aCTOCYBaHHS i, 10
nopymyors cr. 3 KoHBeHIIi; TiJlecHI NHOKapaHHS,
HaBMHUCHE 3HHMIIEHHS MaiHa, HETTOBIJOMJICHHS PiJTHUM
MICIISI TPUMaHHS ITiJ] BAPTOIO UM YB SI3HEHHS Ta iH.); 3)
HEHAJIe)KHE TTOBOKEHHS SIK Pe3yJibTaT YNyIIeHb YH
0e3iAITBHOCTI TIOCAIOBHX 1 CIIYKOOBHUX OCi0 IepKaBH
(HeHaJaHHS MEIMYHOI JIONOMOTH, IO MPHU3BEIO 10
TSOKKUX HACIIKIB, HE3BUILHEHHS YB SI3HEHOTO Yepes

XallaTHE CTaBJCHHSA [0 OOOB’S3KiB, KOJH TEPMiH
yB’SI3HCHHS 3aKiHYMBCSA Ta iH.) [5].

Ha namry aymKy, 1ie TMTaHHs € HaA3BUYaliHO
aKTyaJIbHAM B Halll Yac, OCKUIBKU HOTO JOCIIKEHHS
HE JIMIIEe TPUBEPTAE YBary 10 CBaBLLIS JIepKaBHHX
OpTaHiB, i, TAKHM YHHOM, CIIPHSE HOTO 3MEHILIEHHIO, a
1 HaroJIONIy€ HA TOMY, III0 BaYKIIUBOIO € HE JIMIIE caMa
KoHCTaTamist Qakrty mopymeHs KoHBeHIil 3 mpaB
JIIOJUHM, a U Te, K L€ BIUIMBA€E HA CIPaBy U Mojajiblle
BinOyBaHHS NMOKapaHHA. SICKpaBUM IPHKIAIOM IIHOTO
€ cripaBa «Kasepsin nmpotu Ykpaium» [11], sixa crana B
CBilf 9ac pesoHaHcHOI0. [ pomansanna Kasep3ina (mami
- 3asBHUK) 12 ciuyns 2001 poky Oyno 3aTpuMmaHo 3a
MI03pOI0 Yy BYMHEHHI JEKUTbKOX BOUBCTB 3a
00TsHKylounx oOctaBMH Ta po3boro. Ilim wac
3aTpUMaHHs [0 3asBHUKA OyJI0 3aCTOCOBAaHO CHILY.
[Micns 3arpumaHHs 3asBHHKA OyJO JIOCTaBICHO M0
BIIUTYy MITimii, xe Woro, sIK CTBEpIKyBaJloCH,
KaTyBaJld HEBIIOMi TPAMiBHUKH MITIMII 3 METOI0
OTpPHMaHHS 3i3HAHHSA Y BUNHCHHI HUM 3JI0YHHIB, IIIOJI0
SIKMX HOTO MiJO3pIOBaiH. 3TiMHO 3 TBEPIKCHHIMH
3asBHUKA, IiJ] 9aC TaKOTO YKOPCTOKOTO TIOBOJKCHHS,
SKe TPHUBAIO IIe JeKiTbKa MHiB, BiH OTPHMaB
YIIKOJ/DKEHHST OUYeH, HACIIIKOM SIKOTO 3PEIITOI0 cTajia
NOBHA BTpata 30py. HactymHoro nHs 3asiBHHMKa OyIo
JONpaBiieHo 10 XapKiBCbKOI JIKapHi  IIBUAKOI
JIOTIOMOTH, JIe HOT0 OTJISIHYJIM TPaBMAaTOJIOT, Xipypr Ta
HEeUpoXipypr. 3asiBHUKOBI OyIo 3po0iIeHO
peHTreHorpadiro yeperna, a TAaKOXkK B3STO aHAI3H KPOBI
Ta cedi. Y HBOTO TakoX OymM BHUSABICHI CHHIII Ha
TPYIsX, y 30HI MOTIEPEKy Ta HUPOK, a TAKOXK Ha M'SKHX
TKaHHHAaX OoOmmaus Ta Ha moTmwinumi. Jlikapi
PEKOMEHAYBAIH JOJAaTKOBE OOCTS)KEHHS 3asBHHKA
ypolloroM Ta aMOyJIaTOpHUI HArisii HEBPOIATOJIOTA.
[Iporsirom #oro TpuUMaHHS WA BapTol Yy
XwmenbHuipkomy CI30 3asBHUK OTJIsIaBCs JTIKapsIMU
Ta TPOXOAMB Clieliani3oBaHe OQTanbMOJIOTIYHE
JiKyBaHHs y BepecHi i xoBTHI 2001 poky, a Takox y
ceprHi, BepecHi i B mucronami 2002 poky. Jlekinbka
pasiB HOTo IONPABIISIIN 10 TPOMAJICHKHX JIIKAPEeHb LIS
MeanyHuX o0cTexeHb. Jlikapi MiHIIIH BHCHOBKY, IIO
3assBHHK HE MOTpeOyBaB MPOBEICHHS XipypTidHOl
orepalrlii Ha OIli Ta Mir OTpUMAaTH HeOoOXiTHE JTIKyBaHHS
y CI30. 23 Bepecus 2002 poky 3a BKa3iBKOW Cymy
Mepmoi 1HCTAHIT MeJUYHA KOMICisS BCTaHOBHIIA, IO
3adBHUK CTaB IIOBHICTIO CIIOMM Ta, BIJIIOBIIHO,
Hajle)kaB 0 HaiBuiioi oQiliifHO BCTaHOBJIEHOI B
Vkpaini rpynu  iHBawmigHOCTi. Jlikapi — midnum
BHCHOBKY, III0 3asBHHUK HOTPeOyBaB CTOPOHHBOTO
JOTJISLILY 71t 3a0e3MeueHHs )KUTTEBUX MOTPed.

B o6rpynTyBanHi pimenss, €CITJI HaBoauTh psf
IOMOBIAEH MDKHApOIHHUX YCTaHOB BITHOCHO
JoTpuMaHHsa YkpaiHoto ctarti 3 Konsennii. 3okpema,
JIONOBiib ~ €BpONEHCHKOr0  KOMITETY 3  INHTaHb
3amo0iraHHs KAaTyBaHHSM YH HEIIOJCBKOMY a0o
TakoMy, IO TNPHUHIKYE TiIHICTh, MOBO/PKCHHIO YU
nokapanHio (K3K) Bin 1 rpymas 2004 poky:
«IToBomkeHHsT 3 oco0amu, I1030aBICHUMHU BOJI
CHiBpOOITHUKAMU  ONEPATUBHUX BIIUTB  MIJIII,
3aJIMIIAETECS  PKEPETIOM  CepHo3HOi CcTypOOBaHOCTI
K3K i 3apa3, uepe3 4OTHPH POKH IiCIs HOT0 MepIioro
Bi3uTYy M0 YkpaiHu. 3HOBy Oyino oTpuMaHo Oe3miu
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ckapr Ha ()i3MYHE >KOPCTOKE IMOBOJPKEHHS I Yac
3aTpUMaHHs, 0COOJIMBO y X011 1onuTiB». bescyMHiBHO,
OJTHUM 3 HaOLIbII eeKTUBHUX 3acO0IB 3aNO0IraHHS
JKOPCTOKOMY TIOBOJIKCHHIO 3 0CO0aMH, M030aBICHUMHU
BOJI, € peTeJbHE pO3CIiAyBaHHS KOMIIETCHTHUMHU
OpraHaMH BCiX CKapr Ha Take MOBO/DKEHHA 1, y pasi
moTpeOH, BiANOBIIHE TIOKapaHHs BUHHUX. [le MaTtnme
CWIIBHHIA cTpuMytounii edekr. HaBmaku, sKkmio
KOMITETCHTHI OpraHH He OYyIyTh HAJIC)KHHM YHHOM
pearyBaTH Ha CKapTH, CIiBpOOITHUKH MUTIIi, CXMITbHI
JI0 YKOPCTOKOT'O TOBOJDKECHHS, He3a0apoM TOBIPATH y
CBOIO O€3KapHiCcTh. Y 3B'SI3Ky 3 MM, Tpeda 3 CyMOM
3a3HaunTH, mo aeneraiis K3K 3H0BYy uyna ckapry, mo
MPOKYPOPH 1 Cy//Ii HE 3BEPTAIOTh YBard Ha 3asiBH PO
JKOPCTOKE TIOBOXKEHHS, HABITh SIKIIO B IIOTEPIILIOTO €
HasBHI  ymkomkeHHs. Lle minTBepmxyerscs 1
mudpamu, HagaHuMmMu ['eHepabHOIO MPOKYPaTypOIO
Vkpainn. IIpotsarom mepmmx 10 micsamiB 2002 poky
VKpaiHCBKI TPOKYpPOpH HE TMOPYIIMIH  KOIJHOI
KpUMIHAJIBHOI ~ CHOPaBH  TPOTH  CIIBPOOITHUKIB
MIPaBOOXOPOHHUX OPTaHiB 3a cTaTTsAMHU 126 (oOpasa i
mo6oi) i 127 (karyBaHHs) KpUMiHAJIEHOTO KOIEKCY».
K3K pifimoB 1momiOHMX BHUCHOBKIB 1 CTOCOBHO
TBEPXKECHb I0JI0 JKOPCTOKOTO TOBODKEHHSI 3 OOKY
MpaliBHUKIB MiTiLii Ta BIACYTHOCTI e€(QEeKTHBHOTO
PO3CIiyBaHHS TaKMX BHUIAJKIB Y CBOIX JOIOBIIIX 3a
pe3yabTaTaMu Bi3UTIB 0 YKpaiau 3 9 10 21 KOBTHs
2005 poky (mynkTu 15-38 monosiai 2005 poky) Ta 3 9
no 21 Bepecus 2009 poky (mynktu 12-25 momosini
2009 poky). V momepenHiX 3ayBa)K€HHSIX CTOCOBHO
CBOTO BI3WTY J0 YKpainu 3 29 ymcTomnana mo 6 rpyaHs
2011 poxky, ompmmogHeHux 12 6epesns 2012 poky,
K3K 3a3HauuB, 110 «SIBUIIE HEHAJIEKHOTO ITOBOKCHHS
3 OOKy TMpaIiBHHUKIB MITIIii 3aHIIA€TECA IMHPOKO
PO3MOBCIO/KEHUM Ta IO OCOOM HECYTh CepHO3HHI
pHU3UK OyTH HiIJaHUMHU HEHAJIEKHOMY IOBOJKEHHIO,
KON nepeOyBalTh B pyKax MuImii (30kpeMa, SKIIO
BOHH IIBHUJIKO HE 313HAIOTHCSl Y BUMHEHHI 3JI0YHHIB, y
CKOEHHI SIKUX BOHU Mi103PIOOTHCs)»[ 18].

26 BepecHs 2007 poky Komicap Pagu €pomu 3
TIpaB JIFOAMHU OTIPHIIIOAHUB JIOTIOBIIb 32 pe3yIbTaTaMi
cBoro Bi3uTy 10 Ykpainu 3 10 no 17 rpyxaas 2006 poky,
B fKii BiH, inter alia, 3a3Ha4mB, MO «IPAKTHYHO BCi, 3
KuM po3MoBIiB Komicap, B ToMy 4HCIi W KepiBHHKH
moNTHYHUX Tpyn y Bepxoswiit Pani, mpencraBHUKH
MPaBOOXOPOHHHUX OPTaHiB 1 HEYPSIOBUX OpraHizallii,
MIATBEPAMWIN, IO KaTyBaHHS € JyXe IOLIMPEHUM
sBuIIeM B YkpaiHi» (myHKT 44 pmomoBini Big 26
BepecHs 2007 poky). [Tig gac cBOro Bi3UTY Yy JIMCTOMASI
2011 poky Kowmicap Pagum €Bponu 3 mpaB JIIOIWHU
3po0MB y 1OMY KOHTEKCTI Taki CIOCTEpEKECHHS
(myskT 93 nomosini, onprmronHeHoi 23 moToro 2012
poKky): «XKopcToke MoBOJDKEHHS 3 00Ky MLNILIT MOA0
0ci0, sIKi 3HaxXOAATbCA IIJ BapTolo, B YKpaiHi €
MOCTIHHOIO TIpOOJIeMoro, siKa IMijHIManacs B HU3LI
nonosineit Komitery 3 momnepemxenus topryp Pamu
€Bpomnu. 3BiTH MIDKHAPOIHUX HEYPSIOBUX OpraHizamii
BKa3zylOTh Ha Te, MI0 Le SBUILE MIATPUMYETHCS
KyJbTypolo Oe3kapHOCTI MuTiIii. 3asBHHUKH, SKi
BHCYBaIOTh 100pe OOIpyHTOBaHI 3BHHYBAYEHHS IIIOJI0
Cepio3HKUX MOPYILIEHb, YaCTO OTPUMYIOTh CTAaHIAPTHY
BiJIMOBi/Ib, IO «JIOKa3W BUNHEHHSI 3JI0YMHY BiJICyTHI».

VYTiM, [po mepeBaxkHy OUIBIIICT BHIIAJKIB, SK
Cepio3HMX, TaK i HE3HAYHUX, JICP>)KaBHUM OpraHaM He
MOBIZIOMJISIIOTh  B3arajli, TOMY IO JKEPTBH OOSTHCS
MOMCTH 3 OOKy Miiinii a6o He BIpATh Yy Te, o OyIyTh
BXKUTI OyIb-sKi 3ax0;1m» [18].

CrypOoBaHicTh 3 TPUBOAY  «IIPOJOBKEHHS
iCHyBaHHS IIHPOKO PO3IMOBCIOHKEHOTO 3aCTOCYBaHHS
KatyBaHb» Oymno BucionieHe Komiterom OOH 3 mpaB
JIOAWHU B WOTO 3aKIIOYHAX 3ayBOKCHHAX IIOJ0
VYkpainu, onpuirogaennx y aucronami 2001 poxy. Ha
CBOTH TpuALATH BochbMiid cecii (30 kBiTHS - 18 TpaBHSA
2007 poxy) Komiter OOH mpotu kaTyBaHb pO3IJITHYB
Ty Mepiogu4yHy JOHOBiAb M0N0 YKpaiHu. Y
BIJIMIOBITHUX BUTATax 3 HOro BUCHOBKIB 3a3HAYa€THCS
take:«KomiteT rmmboko cTypOoBaHuil TBEPIKEHHIMHU
PO  KaTyBaHHS  IIJO3PIOBAHUX 1  JYKOPCTOKE
MOBOJDKEHHS 3 HUMH M/l Yac TPUMaHHS ITi/I BapToIo, a
TaKoXX  PO3MOBCIOPKCHOIO  iH(pOpMAIiEl0  TPO
MOPYIICHHS, SKi MalTh Miclle B TIEpiof MIiX
3aTpUMaHHAM 1 TOCTaBJITHHAM 3aTPUMAHOTO IO CYIIi,
oo He 3a0e3meuye 3aTpIMaHUM JOCTATHIX HPAaBOBHX
rapanTiid... Kowmiter crypOoBaHWN  THM, IO
poO3CIimyBaHHS CKapr Ha KaTyBaHHS 1 JOPCTOKE
MOBOKCHHS HE 1HII[IFOETHCS BYACHO 1 HE MPOBOAUTHCS
00'eKTUBHO 1 epeKTUBHO, 30KpeMa, uepe3 mpodiaeMu,
NoB's3aHi 13 ToABIHHOIO poiunto  ['eHepaibHOT
NPOKYpaTypH, sika YIIOBHOBaXKEHA: 1) MiATPUMYBaTH
JiepKaBHE OOBHHYBAUCHHs 1 2) 3IIIICHIOBATH HATJIS 3
HaJIOKHUM TPOBEJCHHSIM po3ciimyBaHHs. Kowmiter
3BEpTaE yBary Ha KOH(IIIKT iHTepeciB MiXK ITAMH JBOMA
MMOBHOBA)XCHHAMH, IO MPHUBOIWTH JO BIJCYTHOCTI
HE3AJIEKHOTO  KOHTPONIO y  BHMAAKaX, KOIHU
po3cnigyBaHHs ['eHepanbHa IPOKyparypa He iHIIIFOE.
KpiMm Toro, BiACYyTHIi BIiZOMOCTI TIpO POOOTY
'eHepanbHOI TpOKypaTypd, Taki SK CTaTUCTHKA
KPUMIiHAJBHUX  pO3CIiJyBaHb, OOBHUHYBaYeHb 1
BUPOKIB, sIK, MaOyTbh, BIICYTHIH 1 MexaHi3M 30MpaHHs
uiei ingopmariii. Komiter crypOoBaHUil iCHYHOUYOO
CHCTEMOIO PO3CIIilyBaHHsI, 32 KO I'OJIOBHUM BHIOM
JIOKa3iB Juisi OOBHMHYBaueHHs CIy)KaThb BU3HABaJIbHI
MMOKAa3aHHSA, IO CTBOPIOE YMOBH, CHPUSATINBI IS
3aCTOCYBaHHA JIO MIJO3PIOBAaHUX  KaTyBaHb 1
JKOPCTOKOTO TIOBOJDKCHHS 3 HUMH. KomiTeT mikonye,
10 JIeprKaBa-y9acHUIS He TOCUTH YiTKO BCTAHOBHIIA Ti
MIPaBOBI MOJIOKEHHS, SIKi O TapaHTyBalH Te, Mo Oyab-
SKi CBiTYEHHS, OTPUMAaHI TiI KaTyBaHHSIMH, HE
npuiiManucs 6 K JoKa3u y OyAb-sSKOMY IPOBaKEHi,
sk nependadaetbes Konsentiero. [11]»

VY cBoiii momoiai 2002 poky mpo MOpYyIIECHHS
npaB JroauHn MixkHapoaHa ['ensciHchka deaepartis 3
MIpaB JIFOJMHKA HaBella Taki pe3yJbTaTh CIOCTEPEKEHb
mono Ykpainu: «lIpakTuka KaTyBaHb Ta )OPCTOKOI'O
TIOBOJDKEHHS 3 OOKY MpPaBOOXOPOHLIB MPOJIOBXKYBaa
CBOE iICHYBaHHSI, SK 1 B TIONIEPEIHI POKH, a MTOPYIIHUKH
PIOKO TPUTATYBATUCS 1O BiAMOBimambHOCTI. Sk
MOBIIOMJISIIOTh,  MPANIiBHUKA  MUTINII  3aBJaBaiid
3aTpUMaHUM  yJapiB pykamMH 1 HOramMH Ta
3aCTOCOBYBAJIM 10 HUX PI3HOMaHITHI  METOJIU
KaTyBaHb, BKJIIOYaO4M  yaylieHHs. [lepeBipku
BUNAJKIB  CTBEp/DKYBaHMX MOPYIIEHb 3  OOKy
MpaniBHUKIB MUTIIiT OyJIM MOBUTBHI Ta HETIOBHI. 3TiHO
3 BimoMocTsAMH Ypsaxy Oymo odimidHO 3adikcoBaHO
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OIU3BKO 185 BUIIAJIKIB 3JI0BKUBaHHS
MPaBOOXOPOHISIMKA BIIAJIOK0 Y TOW Yac, KOJNU y TaKUX
3no4nHax y 2000 porii Oys10 00BHHYBaYeHO IPHOIU3HO
200 mpariBHUKIB MiIIII. SIK TOBIIOMIISIOTH, TPOTATOM
2001 poxy Komiter BepxoBnoi Pagu Ykpainu 3 nurann
mpaB  JIFOJUHW,  HAIOHAJBHUX  MEHIIMH 1
MDKHAIIOHANIBHUX BIJHOCHH, 3a IIOBIJOMJIEHHSIMHU,
orpuMmaB Oinpme HibX 300 ckapr Ha TOpYyIIESHHS
MpamiBHUKAMHU MIJIIIT paB JTIOIUHH, TpH [iboMy S50 3
HUX CTOCYBIHMCH (Di3HYHOTO Ta ICHUXOJOTIYHOTO
npumycy» [18]

OminiBmm Bci mokaszu, €CI1JI 3poOUB BHCHOBOK,
10 CKapru 3asBHHUKA CTOCYIOTHCS SIK MaTepialbHOro,
Tax 1 mpouecyanbHOro acrnekrty crarti 3 Konsenumii. 1.
lomo matepiampHOTO acmekty, Cyn 3a3Hayae, IO
Bepcii CTOpiH 30iraroThcsi B TOMY, IO TUIECHI
VIIKO/DKEHHS, TPO SIKI WOEThCS y CKap3i, 30Kpema,
TpaBMy OuYeH, 3asBHHK OTPHUMAaB IIiJ Yac CYTHYKH 3
mpamiBHUKaMU Mimimii. i TigecHi YIIKOJKEHHS, SKi
CIOYaTKy KBaNi(iKyBald K JIETKi, BHSBHIUCS
HACTIJIBKU CEPHO3HIMH, a0M CTAHOBUTH ITIOBOJKCHHS,
3aboponeHe crarreto 3 Konpenrii. 2. HeomHopasosi
3BEpHCHHS 3asBHHUKA 1O CYZIB, SKi pO3TIAmand Horo
KpHMiHaJIbHY CIpaBy, 31 CKapramy Ha Te, 110 3i3HaHHS
y BUMHEHHI 3JI0YMHY OYyJIO OTPHMMaHO BiJ HBOTO B
pe3ynbTari KaTyBaHHsS, He OyJaM pPO3IJISIHYTI aHi B
KOHTEKCTI OLIIHKH JIOMYCTHUMOCTI IIMX BH3HABAJIbHHX
MOKa3aHb, aHi B KOHTEKCTI okpeMoi nepeBipku. Cynu
BIAXWIMIM 1Ii CKapru 3asBHUKA SK HEOOIPYHTOBaHI,
CIHPAIOYHCh BUKIIOYHO Ha IIOCTAHOBY MPOKYpOpa Bif
26 ciuns 2001 poky. bepy4n 1o yBaru Buie3a3HaucHe,
Cyn BBakae, IO HAIliOHANBHI OPraHd HE BHUKOHAIHN
CBOTO O0OB'SI3KY PO3CIIIyBaTH CKaprH 3asBHHUKA IO
katyBaHHsA. OTXe, MaJIO Miclle TTOPYIICHHS CTaTTi 3
Konpenmii. 3. Cya 3ayBaxye, 10 y CHOpaBi, ska
PO3IIISIAETHCS, HEMAE MEPEKOHIMBHUX JIOKa3iB 00
0o0CTaBUH, 3a SKMX 3asABHMK 3a3HaB TIJECHUX
VILIKO/DKEHb, 30KpeMa, ILIOJ0 TOro, SKUM came OyB
XapakTep 3aCTOCOBAHOI 70 3assBHUKA CHJIM 1 CTYIIIHb Ti
3acTocyBaHHs. Brim, Oepyuu 1O yBard BiJmoOBiIHI
MeIWYHI Jokasu 1 moBogm ctopiH, Cyn BBaxkae
BCTAHOBIIEHHMM, II[0 BCIO BiANOBIHAIBHICTL 3a TiIECHL
VIIKO/DKCHHS 3asBHHKAa Hece Miimig. Jlwmme 1poro
BucHOBKY Cyay [IocTaTHbO, OI00 KOHCTaTyBaTH
nopymieHHs crarti 3 KoHBeHIii, He3ane:XHO Bijg TOTO,
gy Oymu 3amofisHI TiIECHI YIIKOMKCHHS IIiJ] dYac
3aTpUMaHHsI 3asiBHUKA, YH 3T0JIOM IiJ1 4ac AOMUTY HOTo
B Muinii. 4. BogHouac, Cyn He Moke HE IPUHHATH 10
yBaru iHgopmariito, ska, IEBHOIO MipOI0, HABOIUTH Ha
IYyMKy, IO TiJI€CHI YIIKO/DKEHHS Oy 3amojisHi
3asIBHUKOBI HE JIMIIE MiJ 9ac 3aTpuMaHHs 12 ciuHs
2001 poky. 3 mporo npuoxy Cyn Hamae 0cOOIUBOTO
3HAYCHHS BHCHOBKAaM MEIMYHOTO eKcrepra Bim 19
ciuns 2001 poxy mpore, mo JesKi TijgecHi
VIIKO/DKCHHS BUHHKIW Y 3asBHHKa 3a 3-4 1HI 10
MOMEHTY oOCTexeHHs, To0To iX Oyyio 3amomisHo 14
abo 15 ciunst 2001 poky. KpoBoBwimBu B OiIKOBi
oboonku oueit He Oynu 3aikcoBaHi MMiJ] Yac MepIIoro
MEIUYHOTO 00CTekeHHs 3asBHUKA 13 ciunst 2001 poky
i Bce X Hamaimi OyJO0 BCTAaHOBJICHO, IO BOHH €
HACJIiIKOM MMPOHHUKAIOYOro nmopaHeHHs. 5. Cy1 BBaxae,
mo XapakTep 1 0coOJMBa TSKKICTh TiJICCHHX

YIIKO/DKEHb 3asiBHUKA CBIAYMTH IIPO Te€, WO 1X OyIo
3aI0J[ISIHO 3asBHUKOBI yMHCHO. Merta >XOpCTOKOTO
MMOBOJKEHHSI 13 3asIBHUKOM IOJISITana y CIPUYHMHEHHI
HOMY CHJIBHOTO OONIO 1 CTpakIaHb IJisi TOro, abu
JIOMOTTHCS B/l HBOT'O 313HaHHS Y BUMHCHHI 3JI0YMHIB, B
SKUX BiH mimo3proBaBcs. 6. Cyn TMOBTOPIOE, MO
HaJaHHSI HEOOXiITHOT MEAWYHOI JOIMOMOTH 0co0aM y
MICIISIX TPUMAaHHS ITiJT BAPTOIO € 000B'I3KOM JIep)KaBH.
BceraHoBmIOIOUM Te, UM BHUKOHAIH JIEPXKaBHI OpraHU
CBOI 00O0B'SI3KM 3 HAJAaHHSI MEINYHOI JOIIOMOI'H 0COO0I,
sika repeOyBae i BapToro 1 mij iXHiM KoHTposieM, Cya
Mae€ OIIHUTH AKICTh MEAUYHUX TTOCITYT, HAJaHUX TaKii
oco0i 3 ypaxyBaHHSAM CTaHy 1 3JI0pOB'I Ta
«IPaKTHYHUX BHUMOT YB'SI3HEHHs», 1, sKIo ii OyJo
1Mo30aBJICHO  aJICKBaTHOI ~ MEIUYHOI  JOTIOMOTH,
3'ICYyBaTH, YM CTAaHOBWJIO II¢ HEJIOJICHKE 1 Take, IO
MPUHWKYE TiNHICTh, TOBOJKCHHS Ha MOPYIICHHS
ctarti 3 KonBenmii. Cyn Hajmae 0cOOJMBOTO 3HAYCHHS
ToMy (¢akrty, mo 3 OOKy JepKaBHHUX OpTaHiB
BIAMOBIAHOI peakiii Ha 3a3Ha4YeHy TpaBMy He OYJI0
MPOTATOM IIIECTH MICAIB 3 MOMEHTY ii BUSBJICHHS B
cigai 2001 poky. Ypsa He HaJaB MOSCHCHb IIOJO
3aTPUMKH HaJaHHS 3asSBHUKOBI HEOOXiTHOI MEIUIHOT
JONIOMOTH. BiiNMOBiIHO Mao Miclie MOpyLIeHHs CTaTTi
3 KouBeH1ii y 3B'I3Ky 3 HEHaJaHHSIM 3asiBHUKOBI 3
ciunst go BepecHs 2001 poky anexkBaTHOI MEAMYHOL
JIOTIOMOTY 3 IPUBOJY OTPUMAHOI HUM TPaBMU OUYEH.

VY 3B'SI3Ky 3 UM Cy]l, OJJHOTOJIOCHO IIOCTaHOBUB,
o Oyno mopymieHHs ctarti 3 KoHBeHIl y 3B'3Ky 3
KaTyBaHHSAM 3asBHUKA MpaIliBHUKAMH M1, 3B'I3KY 3
HETNIPOBENICHHSIM OpraHaMH BIAAH e(PEKTUBHOTO
PO3CIiTyBaHHS 33 CKaproio 3asBHUKA Ha KaTyBaHHI, Y
3B'SI3Ky 3 YIIKODKEHHSIM OKa 3asBHHKA, y 3B'SI3Ky 3i
CTBEP’KYBAHOIO BIJCYTHICTIO aJeKBAaTHOI MEIUJHOL
JIOTIOMOT'H TIiJ Yac TPUMAaHHs 3asBHHUKA I/l BapTOIO 3
Bepecus 2001 poky o rpyaus 2008 poky,y 3B's13Ky i3
3aCTOCYBaHHSIM /IO  3asBHMKa  HApPYYHUKIB B
JuinporneTpoBebKiit kosoHii.CyJ] TakoX NOCTaHOBUB
BUILIATaTH 3asiBHUKY 40 THCSY €BPO BIAIIKOIYBaHHS
MopanbHOoi mkoau. €CIIJI, TakumM YWUHOM, BH3HaB
mopymernHs cratri 3 KoHBeHmIil He Jwme mpu
3aTpUMaHHI 3asBHWKAa, a ¥ TMpH NOHAJBIIOMY
po3ciiayBaHHHS Ta BiIOyBaHHI MOKapaHHs. [, Ha xaib,
[le HE €IMHUHA BUITAJOK TAKOTO ITOBOPKEHHS OpraHiB
JepKaBHOI BJIagy CTOCOBHO IIiJTO3PIOBAaHUX Ta
MICYAHAX.

UYepes KiibKka POKIB MICHS NPUHHATTS PILICHHS
€BporeiickkuM  cyaqoM Ha  KopucTh Kaepsina
Anensmiitauii cyn BiHHUIBKOT 00iacTi 3BiIHHUB 43-
piunoro Kagep3ina Bix BigOyBaHHA TOKapaHHS.
30kpaMa, B pIlIeHHI Ka3aHO HACTymHe: «3TiIHO 3
pimeHHsIM €BpONEHCHKOTO0 CYAY 3 TIpaB JIOAWHH Bif 15
tpaBHs 2012 poky y cnipasi "Kasep3in npotu Ykpainu"
BCTaHOBJICHO mopyimeHHs cTtarti 3 KoHBeHmii mpo
3aXHCT MpaB JIOJUHN Ta OCHOBHHUX CBOOOJ Yy 3B'SI3KY 3
KaTyBaHHSAM  3asBHHKA  TIPAIlliBHUKAMH  MLTIIIT;
nopymennss crarri 3 KoHBeHmii y 3B's3Ky 3
HENpOBEJIEHHSM OpraHamMyu Biagd  e(eKTHBHOTO
PO3CIiZlyBaHHS 32 CKapror 3asBHHKA Ha KaTyBaHHS;
mopymierHs: ctaTtti 3 KoHBeHIii yepe3 BiACYTHICTH y
nepiox 3 ciuHsg mo BepeceHb 2001 poky amexBaTHOI
MEJIMYHOI JOIOMOTH y 3B'SI3KY 3 MOMIKO/KEHHSIM 0Ka;
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nopymenHss cratti 3 KonBenmii
3aCTOCYBaHHSIM IO  3asBHHUKA
JIHInponeTpoBChKiil KOJIOHI.

Otxe, MOKHa 3pOOWTH BHUCHOBOK, IO CBaBLLIA
JIep>)KaBHUX OPTaHiB, SIKE BUSABILIETHCS B IEPEBUILICHH]
BJIaJIHUX ITOBHOB@)XCHb, 3aCTOCYBaHHI ()i3WYHOTO Ta
IICHXOJIOTIYHOTO ~ HACWIbCTBA A0  3aTPUMAHHUX,
MiJ03pIOBaHNX, OOBHHYBadCHHMX, IIACYJHHX Ta
YB'I3HCHUX € HE TUIBKH KOHCTATAITIEI0 dKOPCTOKOCTI Ta
BCEI03BOJICHOCTI JIEP)KaBHUX OPTaHiB, a i MOXe CTaTH
MiCTaBOIO JUIS 3BUTLHEHHS BiJl BinOyBaHHS TIOKapaHHS
32 MEIUYHUMH PEKOMEHAALSIMH, IO HOPYIIyE
MPUHITHI HEBIJIBOPOTHOCTI KpPUMiHaJIBHOTO
nokapaHHs. Takox, He BapTo 3a0yBatH, 1110 32 KOXKXHUM
TaKUM DillIeHHSM, IPUHHATUM Ha KOPUCTH 3asBHUKA, B
SIKOMY KOHCTaTy€eThCsI MOpyIIeHHs HopM KoHBeHLil 3
Ooxy  nmepxkaBu  YKpaiHW, Iiie  cHpaBeasuBa
caTucakIlis 3aBIaHOI MOPaTbHOI YW MaTepialbHOI
mkoan. 3a maHuMH 3BiTYy Kowmitery MmiHicTpiB Pamu
€pponu Jume 3a 2017 pik €Bporelchbkuii Cy 3 MpaB
JFOJIMHI TIPUCYIUB ITO3MBAaYaM MPOTH YKpaiHu Maiike
1 mapa 200 mutH €Bpo "crpaBeTHBOI KOMIICHCAITI".
Tomy, gKIIo He OOPOTHCH 31 CBABULIAM JEPiKaBHHX
OpraHiB, 3HauHa YacTUHA JECPKABHHMX KOIITIB Oyne
BUILIaYYyBaTHCh SIK caTuchakis 3a pimenusamu €CIT.

Tako Moka3zoBoto € crpasa «MensHIKOB IPOTH
Ykpaiau». 3asgBHMK CKap)KUBCA Ha  3apaKeHHS
TyOepKynb0o30oM i rematutoM C mija yac TpuMaHHs Horo
i BapTOIO Ta HA HEHAIAHHSA HAJIC)KHOT MEIUYHOL
JONOMOTH y 3B’A3Ky 3 IMMH 3aXBOPIOBaHHIMH,
CTBEpIKYBaB, IO ITiJ] YaC TPUMAaHHS ITi]] BAPTOIO BiH HE
OTPUMYBaB HEOOXiTHY MEIWYHy JOIOMOTY Ta
JmiKyBaHHS Bif TyOepkympo3dy Ta remaruty C. Bin
TaKOX 3arepevyBaB IPaBAUBICTH JOBOJIB Y psity MOA0
HaJlaHOTo oMYy JIiKyBaHHs. BiH HarosonryBas, 1o yci
JIOBOJI YPsITy CTOCOBHO MOTO CKapr Ha CTaH 370POB’A
CYNPOBOIKYBJIUCS BUCHOBKAMH PO «IIOJIIIICHHSD)
Ta «onyxaHHs». Illono InikyBaHHS remaTuty |y
CrpwkaBcbkiii BunpaBHii kononii Ne 81 3asBHHK
3a3Ha4MB, IO HACIpaBJi JIKyBaHHS CKJIajajocs 3
MATPUMYIOYOI Tepartii, a JesiKi JKapchKi 3aco0u, SKi
BiH MIr TpuiMaTH, HaJgaBajuCs IHOTO poaMYaMHU.
Hacamkineus BiH 3a3Ha4uB, 10 y 2007-2008 pokax BiH
HE OTPHMYBAB OJHOTO JIIKyBaHHS BiJl TyOEpKYyJIbO3Yy.
VYpsan cTBepKyBaB, L0 NPOTSATOM yChOTO Mepiomy
TPUMaHHS IIiJ] BapTOI0 3asBHUK TNepeOyBaB IIiJ
NOCTIHHMM MEJMYHUM HarjsiioM Ta OTPHUMYBaB
MEIWYHy JOMOMOTY 1 JIKyBaHHS. YpSAA TaKoxX
HaroJIOCHUB, IO JIIKyBaHHsS OyJI0 HaleKHUM, OCKiIBKH
3asBHUK BiJYyBaB TMOJETIICHHS HATPUKIHII KOXKHOTO
Kypcy.

lonmoBHmMHu mifncraBamu aisi BUCHOBKY Cyay y
X CIIpaBax NpPO HEHAJaHHS 3asiBHUKAM HAJEXKHOI
MEJIMYHOT TOTTIOMOTH OYJIN BIJICYTHICTb OIIEPaTHBHOCTI
Ta HEOOIPYHTOBaHI 3aTPUMKH Y ITPOBEJCHH] METMUHUX
o0cTexeHb, JiarHOCTyBaHHI ab0 IOYaTKy JiKyBaHHS.
[ToBeprarouncek 1o obcraBuH 1€l crpasu, Cyx, mepin
3a BCe, 3a3Hayae, 10 XBOPOOM, HA SIKI CTPa)xaaB
3asiBHUK, OyJIH TOCTaTHBHO CEPHO3HUMH, 1100 BIUTMHYTH
Ha HOro MOBCAKACHHY MisiubHICTB. OTXe, BiH Mir
3a3HaTH 3HAYHOTO 3aHETIOKOEHHS I110JI0 TOTO, YU Oyiia
HaJIe)KHOIO HaJlaHa oMy MeanuHa nonomora. Cyay He

y 3BSIBKY 13
HAPYYHUKIB Y

OyJia HajlaHa TIOBHA MEIMYHA JOKYMEHTALlis 3asiBHUKA.
OnHak 3asiBHUK B OOIPYHTYBaHHSI CBO€I CKapru 3a
crartero 3 KouBeHIii HajgaB iH(oOpMAIiO 00
JIKyBaHHS, SIK€ BIH OTPUMYBaB Il 9aC TPUMAHHS ITi[|
BapTOIO, Ta MiATBEPIUB ii, inter alia, BUTATaMu 3 ioro
MEIMYHOI KapTKH. YpPsJl He HaJaB MEJUYHHUX JO0Ka3iB
Ha TMIATPUMKY CBOIX TBEpP)KEHb IIPO HAJCKHICTh
HajaHOi 3asABHUKY MeAndHOi fomoMoru. Cyn Takox
3a3Havae, MO JIIKyBaHHS 3asBHUKA, SK BOAYa€ThCA,
TPHUBAE, 1 TPOTATOM OJWHAAIATH Ta IIECTH POKIB BiH
JmikyBaBcs Big TyOepkymbody Ta rematuty C
BiamosigHo. Ha aymky Cyny To# ¢akt, 1o JikyBaHHS
3asBHHKA TPUBAJIO IIPOTATOM TaKOT'0 3HAYHOT'O IIepioay
4acy, CBIMYMTH, II0 BOHO HE CYIPOBOKYBAJIOCS
KOMIUIEKCHOIO TEParieBTUYHOIO CTpareriero
BigmosigHo mo BuMor crarri 3 Konsenmii. Takum
YMHOM, HasiBHa y cCIIpaBi iHQOpMalis He J03BOJISIE
Cynmy BBaxaTH, IO 3asBHUK OTPUMYBaB HaJEKHE
JKyBaHHSA BiJ TyOepKyap03y Ta rematuty C. Y cBitii
BukiageHoro Cyn JOXOAWTH BHCHOBKY, IO HaJaHA
3asBHAKY MEJUYHA JOToMora Oyjia HeHaJe)KHOI0. Y
pe3yIbTaTi HEHAICKHOCTI HANaHOI HOMy MeIWYHOI
JOTIOMOTH 3asIBHUK 33a3HAB CTPaKJaHb a00 TPYAHOILIB,
SAKi MEePEeBUIYIOTh HEBIIBOPOTHHI piBEeHBb
CTpaK/IaHHS, NPUTAMaHHUI TPUMAHHIO MiJl BapTOIO, a
Woro rigmicte Oynma mpuHikena. Tomy, Cyn
NOCTaHOBJIE, 110 OyJlO MOpyIIEHO cTarTio 3
KonBeHIii, Ta NOCTaHOBMUB BHIUIATY 3asABHUKY
KOMIIeHCallii.

He 3Baxarounm Ha CTaTHCTHYHI JaHi, 32 SIKIMH
VYkpaiHa mocizmae Bxke 4eTBepTe, a He MepIie MicIe 1Mo
KiIBKOCTI cnpaB B €Bpomneticbkkomy Cyi, cutyariis i3
JOTPUMAaHHSIM KOBEHI[IHUX HOPM HE MOKPAIIyEThCS,
OpraHU JIepKaBHOI BIamd 1 HaJali 3aCTOCOBYIOThH
HE3aKOHHI, aHTUT'YMaHHI METOJH B CBOIN MisUIBHOCTI,
KUIBKICTh CHpaB 3MEHIIYEThCS JIMIIE 32 PaxyHOK
CIIMCAaHHS aHAJIOTIYHHX CIIPaB.

BucnHoBku. JlioaceKy TifHICTH — HEOOXiIHO
TpPaKTyBaTH SK I[IPaBO, TapaHTOBaHEe cTarTelo 28
Koncruryuii Ykpainu, 1 SK KOHCTUTYLIHHY I[HHICTB,
sSKa HATIOBHIOE CEHCOM JIIOJICBKe  OyTTs, €
(hyHIAMEHTOM IS yCiX 1HIMMX KOHCTUTYIIIMHAX TIpaB,
MIpHJIOM BH3HAYEHHS IX CYTHOCTI Ta KpHUTEpieM
JOITyCTUMOCTI MOXIIUBUX OOMEXCHb TaKHX IIpaB.
3a00poHa KaTyBaHb, HEIOJCHKOTO Ta YKOPCTOKOTO
MTOBOJDKEHHSI € BAXKJIMBOIO Ta HEOOXITHOK YMOBOIO
3a0e3neueHHsT NPUPOJHOTO JIIOJCHKOTO IIPaBO Ha
mmoBary 710 TigHocTi. CBaBULIA JepKaBHUX OPTaHiB, ke
BUSIBJISIETHCSI B TIEPEBUIIICHHI BJIAHUX TOBHOBAKEHb,
3aCTOCYBaHHI  (I3UYHOTO  Ta  MCHUXOJOTIYHOTO
HAaCWIbCTBA  JI0  3aTPUMAaHUX,  II03PIOBAHUX,
00BHMHYBaYCHUX, MIJICYAHNX Ta YB I3HEHUX € HE TIJIbKU
KOHCTATaIll€l0  JKOPCTOKOCTI Ta  BCEI03BOJICHOCTI
JICp’)KaBHHUX OpraHiB, a il MOKe cTaTh IiJCTaBOIO IS
3BUTLHEHHS BiJ] BIIOYBaHH MOKapaHHs 32 MEANIHUMHU
PEKOMEHAIISIMH, 110 Topy1ye TIPUHINT
HEBIJIBOPOTHOCTI KPUMIHAJBHOTO TIOKAapaHHI. 3a
KOXKHHUM PIllIEHHSIM, IPUAHITHM Ha KOPHCTh 3asBHHKA,
B SIKOMY KOHCTaTY€ThCsI OpyIIeHHS HopM KoHBeHmii 3
OOKy  JnepxaBu  YKpaiHM, Hae — CIpaBennBa
catucgaxilis 3aBAaHOi MOpaTbHOI YW MaTepianbHOI
mKkoau. 3a JaHumu 3BiTy Kowmitery minictpiB Pamm
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€Bponu ymmie 3a 2017 pik €BponelcbKuid ¢y 3 Ipas
JIFOJIMHY TIPUCYIUB ITO3MBaYaM NPOTH YKpaiHu Maiibke
1 mapza 200 muH €Bpo '"crnpaBeyIMBOT KOMITEHCAIT".
Tomy, siKIo He OOpPOTHCH 31 CBaBULISM Jep)KaBHHX
OpraHiB, 3HauyHa YacTHUHA JEP)KAaBHHX KOLITIB Oyne
BUILIaYYBaTHCh SIK caTHCchakis 3a pimenasmu €CIIT.
Busnaueno, mo omHMM 3 HaHOUIBII e(EeKTUBHIX
3aco0iB 3amoOiraHHsA >KOPCTOKOMY IIOBODKECHHIO 3
ocobamMmu, TO30aBICHAMH  BONi, €  pETeIbHE
PO3CIiTyBaHHS KOMIIETEHTHUMH OpPTaHAMHM BCiX CKapT
Ha Take MOBO/KCHHA 1, y pa3i motpeOu, BinmoBimHe
MOKapaHHS BUHHUX.
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FEATURES OF THE USE OF PROFILING IN DETECTING EVIDENCE OF RESISTANCE
TO AN INVESTIGATION

IInemeneysv Bikmop Mukonaiiosuu

KaHOUOam 10puoOuyHUX HayK, OOYeHm,

doyenm Kageopu KpUMIHALICMUKY, CYO080I MeOUYuHU ma ncuxiampii
Jlninponemposcokoco 0epoicasnozo yHigepcumemy eHYmMpIiuHix cnpae

OCOBJUBOCTI BAKOPUCTAHHS IMTPOPAUJIHTY Y BUSABJIEHHI ITPOSBIB ITPOTUITT
PO3CJIIAYBAHHIO

Summary. The article examines the possibilities of using profiling in the activities of law enforcement
agencies in general and in overcoming the manifestations of resistance to investigation, in particular. Attention is
being paid to key profiling techniques such as interviews and visual observation. Attention is drawn to the fact
that the reflections identified may determine the duration and characteristics of the conditions for the formation of
the individual, his knowledge, type of activity, etc. and, the longer the duration and specificity of the conditions
of the said process, It is all the more appropriate to manifest themselves in the methods used, including resistance
to investigation.

This is largely influenced by the type of personality temperament. For example, individuals with mobile
nervous system activities may exhibit violent emotional responses to stimuli. The least readable emotions will be
in phlegmatics, which is characterized by restraint in their manifestations.

AHoTamiss. B craTTi pO3rIAAalOTBCS  MOMIIMBOCTI  BHKOPHCTAaHHS NOpOQailliHry B IiSUTBHOCTI
MPaBOOXOPOHHHX OPTaHiB B3arali Ta y IOIOJIaHHI MPOSBIB MPOTHAIT PO3CIiyBaHHIO, 30KpeMa

[MpupinsieTbest yBara TakuM OCHOBHUM MeTO/iaM MpodaiiiiHry sik criiBOecifa Ta Bi3yalbHe CIIOCTEPEIKEHHSI.
HaroJomyeTbest Ha TOMY, 110 32 BUSIBJIGHUMH BiZIOOpaKEHHSIMH MOXYTh BU3HAYaTHCsl TPUBAIIICT Ta 0COOIUBOCTI
yMOB (hOpMyBaHHs 0OCOOUCTOCTI, 11 3HaHb, BUJ JisSUTbHOCTI TOIIO1, YAM JTOBIIIC TPUBAIICTh Ta CHEIU(IYHICTh YMOB
BKa3aHOTO TPOLECy, TUM OLIbII 3aKOHOMIPHHUMHU CTAlOTh NPOSBU B 3aCTOCOBYBAHUX CIOCO0aX, y TOMY YHCII
NPOTHUJIIT PO3CIIyBaHHIO. 33a3HAYAETHCS, 1110 3HAYHOIO MIpOI0, Ha lie BIUIUBAE THUIl TeMIepaMeHTy ocobu. Taxk,
0co0M 3 PyXOMHUM THUIIOM JisJIbHOCTI HEPBOBOI CHCTEMH MOXYTh HpOSIBISATH OYypXJIMBI eMOIiHHI peakuii Ha
nofpasHukd. HaiimeHmn umranumMu OyayTh eMomii (uierMaTtuka, KOTPUH XapaKTepH3YEThCS CTPHUMAHICTIO iX
MPOSIBIB.

AHHOTa].[l/Iﬂ. B crartne pacCcMaTpUBAOTCA BO3MOXKHOCTH HCIIOJIb30BAHUS r[poq)ameHra B JICATCIBbHOCTH
IMPpaBOOXPAaHUTECIIbHBIX OPraHOB BOO6HI€ n B IIPCOAOJICHUUN HpO?[BJ'IeHI/Iﬁ HpOTI/IBOILGI‘/'ICTBI/Iﬂ paccie0BaHUIO, B
YYaCTHOCTH. Y,I[GJIFIGTCH BHUMaHUC TaKUM OCHOBHBIM METOJaM HpO(baﬁJ'IPIHFa, KakK CO6GC€I[OBEIHI/I€ 1 BU3yaJIbHOC
Ha6J’IIOZ[GHI/IC. COCpe,Z[OTa‘II/IBaCTCﬂ BHMMAHHUC HA TOM, YTO IO BBIABJIICHHBIM OTPAXXCHUAM U MOTYT OIPEACIIATHCA
MPOJOIHKUTEIHLHOCTh U 0COOEHHOCTH YCIOBUH (HOPMHUPOBAHUS TUIHOCTH, €€ 3HAHUI, BUJ] IEATEIHHOCTH | T.1. U,
4eM JIOJTBIIIE TIPOIOJDKUTENILHOCTD U CIISITU(PUIHOCTH YCIOBUH YKa3aHHOTO TpoIiecca, TeM 0oJiee 3aKOHOMEPHBIMHU
CTaHOBATCS MPOABJIICHUSA B IPUMEHACMBIX cnoco6ax, B TOM YHUCJIC HpOTHBO}IGﬁCTBHﬂ pacciI€10BaHUIO.

YKa3I)IBaeTC$[, YTO B 3HAYUTEJIBHOM CTEIEHH Ha DTO BIIUSIET THII TEMIICpAMCHTA JIMYHOCTH. TaK, Jmna ¢
INOABHXXHBIM THUIIOM JICATCIIBHOCTU HepBHOﬁ CHUCTEMBI MOT'YT IPOABJIATH 6ypHHe OMOIIMOHAJIBHBIC pCAKIIUN Ha
pasgpaxkutenu. Hammenee uuraempiMH SMomuu OyayT y ¢erMatuka, KOTOPBIM XapaKTepuiyercs
CACPIKAHHOCTBIO UX HpOHBJ’IeHHﬁ.

Key words: profiling techniques, resisting investigation, human psycho-emotional responses, false testimony.

Krouosi cnosa: memoou npoghatininzy, npomudis po3ciioy8antio, NCUX0eMOyitiHi peakyii ocoou, Henpagouei
CBIOYEHHSL.

Knrouesvie cnosa: M@WIO()bl npod)aﬁﬂul—te(z, npomu@oc)ezlcmeue pacczledoeal-tu}o, NCUXOIMOUUOHAIbHbLE
peaxkyuu 4enoeeKka, 10HCHble NOKA3AHUA.

IocranoBka mnpo6iaemu. PoscmimyBamas € moxii. OxpiM  TpynaHomiiB, 1mo  0oOyMOBIEHI
CKJIaTHOIO JisTHHICTIO YITOBHOBAXEHUX Ha Te 0Ci0, AKi ~ HEOOXigHICTIO TOINYyKy PpO3pPi3HEHUX BiIOMOCTEH,
CHPSMOBYIOTh CBOi 3yCHJUIA Ha 3 SICyBaHHS OOCTaBMH  KOTpi Ha MMOYATKy pPO3CHigyBaHHS HeBimoMmi, Oinpmma
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YacTHHA NPaBOOXOPOHLIB CTHKAETHCS 3 HPOTUAIEI0
3a3HauYCHOMY Ipolecy, IO Iie Oiiple Horo
ycknanHioe. Ha cTaH mopmonaHHS NPOSBIB NPOTHAIIT
pO3CIiyBaHHIO, 3HA4YHOIO  MIpOl0,  BIUIMBAIOTh
HaBHYKH MPABOOXOPOHIIIB IX CBOEYACHOTO BUSIBICHHSI.
[lpoMy MoOxe crpusaTH mnpodaiiliHr, sSKuil HaOyB
3HAYHOTO IOIIUPEHHS B HiSUTBHOCTI MPaBOOXOPOHIIIB
OaraTpox KpaiH, 30kpema Bemnmkoi bpuranii, [3painro,
Kanagu, Himequnnu, CIIJA Ta iHII#X.

AHani3 ocraHHiX AocaikeHb i myOJikauii.
[MuTasHaM npodaiininry IpuAUIN yBary Taki BUeHi,
SIK 0. M. AnTonsH, O. I. Aa¢inoreHos,
B. O. bakanpuyk, B. bipken6in, A. O. ByxaHoBchkui,

I1. Exman, B. A.JlabyHceka, O. A. MapTuHEHKO,
®. Ongepr, O. M. [loxinpyak, B. Censnus,
€. Cmipina, O. ®paii, B. ®pizen, M. llykepman,

€. C. Yecaxkosna, K. llepep, /1. FOmenko Ta iHmi.
Haii0inpm axktuBHO mnpodaimiHroBUH WiAXin y

MeXaxX pPO3CIIAyBaHHA 3JIOYHHIB BUKOPHUCTOBYE
Oenepanpae Orfopo poscmigyBans CIIA, y cxmami
SKOTO  TPOJOBXKY€E  (YHKIIOHYBaTH  OCOOIHMBHI

MiAPO3MIA — BigAiT BUBYCHHS MOBEHiHKH. OgHUM i3
HaIpsIMiB ISITBHOCTI IIEOTO miApo3aiTy €
KOHCYJIbTYBaHHS 3 IIHTaHb MOWIYKY 3JOYMHINB 1
cknananus npodinis [1, c. 11].

lopiyno mo Bkazanoro Binainy ®BP Haxxomuts
6mm3pko 300 mpoBamkeHb, 3 AKHX 3a JOIIOMOTOKO
ciiauux npodainepiB BAAEThCS PO3KpUTH Bix 60 10
80%. BaximuBuMm Qakropom noaiOHOT ycminiHOL
IISUTBHOCTI € Te, MO B 67% BUMAamKax CTBOPCHHN
MICUXOJIOTIYHMHA MOPTPET CHiBIAJa€ 3 pealbHUM
npodinem 3nounnis [2].

B kpumiHanmicTHYHINA TPaKTUII TIPAaBOOXOPOHHUX
opraniB kpaiH €Bpormm Ta CHIA, wmaibke HigKki
npoLecyalibHi Jil He BUKOHYIOTHCS 0€3 BUKOPHCTaHHS
3HaHb NMPOQalIiHry, ¥ 3B’ 53Ky 3 TUM, 110 TOBEJIHKA €
pPeIICKCUBHOIO 1 HE 3HAXOMUTHCSA IMiJl CBiIOMUM
KOHTpPOJIEM 0co0u.

BunisieHHs1 HeBHpilleHHX paHille 4YacTHH
3arajbHoi mpo6saemu. Hartomicte, B  VYkpaiHi
BUKOPHCTAHHS TICHXOJIOTIYHOTO TOPTPETYBaHHS Mae
ONMHWYHI BUmManku. HaBeneHe, 3HAYHOIO MipoIo,
BIUIMBA€ Ha CTaH KPHMIHOTEHHOI OOCTAHOBKM B
nepxkapi. HeBH3Ha4YeHiCTP  NPaBOOXOPOHIIB i3
MOXIIMBOCTSIMH 3aCTOCYBAaHHsI 3HaHb MPO]ITIOBaHHSI
HEe CHpus€ HE TUIBKM CBOEYACHOMY OTPHUMAaHHIO
BijomocTeil 3a (h)aKTOM BYHMHEHHS KPUMIiHAJIBLHOTO
NPaBOTOPYIIEHHS, a ¥ 3IOiiCHIOBaHIH 3 OOKy
3aIfikaBJIeHUX 0ci0 MPOTHUIIT PO3CITiTyBaHHIO.

Hine crari mnoasirae 'y  BHCBiTJIeHHI
0Cc00JIMBOCTeHl  BHKOpHUCTaHHA  HOpodaimiary y
BUSIBJICHHI IIPOSIBIB MPOTHIii PO3CITiTyBaHHIO.

Bukiaag ocHoBHOro marepiajay. 3anydeHHs 10
POBKPHTTS TSXKKHX, OCOOJIMBO TSKKHX Ta PE30HAHCHUX

37I04HHIB creniaiicra IICUXOJIOTa-aHATI THKA,
crBep/ukye [. OxpimMeHKo, BKpail HeoOXitHe, OCKITBKI
Horo ywacTb IJBHIIMTH  SIKICTh  JOCYZOBOTO
pO3CIilyBaHHs, CHPUSTHME BHKOHAHHIO 3aBJaHb

KPUMIiHAIBHOTO CYZ0YMHCTBA [3, ¢. 122].

ToMy ckTaaHHIO IICHXOJIOTIYHOTO MOPTPETY, Ha
OCHOBI BHSBIIEHUX Ha MicCIli TOJIi BiJoOpakeHb, Mae
HaJlaBaTHCh BaroMOro 3HAYCHHS B OIIHIN Jii HOro

YYacCHHUKIB, 30KpeMa Ha MpeIMeT HPUHHATHX
MIPaBOINOPYIIHMKAMHY  3aXOJIB  MAacKyBaHHS  4H
3HUILEHHS CIIiJiB.

Humu MoxxyTh OyTH BiZIOMOCTI PO CTaH OCOOH Y
BIJIMIOBITHUIA MEPiOJ Yacy, PO BUSABJICHI HEIO BOJBOBI
pHcCH, BiIOMOCTI PO 3BHYKH, CIIOCIO XKHUTTS, BiTOMOCTI
PO Pi3HI TCHXi4HI BIACTUBOCTI ii ocobucrocti [4,
c. 218].

Oco6mmBocTi hopMyBaHHS 0COOHCTOCTI HAKIaa€e
CBill BIIOWTOK Ha Xapakrtep ii IposBIiB y BUMHKAX (IiIX
yi Oe3MisUTBHOCTI) 1, UMM JOBIIE TPHUBAJICTh Ta
cnenr(igHICTF YMOB BKa3aHOTO IPOIECY, THM OLTBII
3aKOHOMIPDHUMH CTalOTh IPOSIBH B 3aCTOCOBYBAaHHX
croco0ax, y TOMy YHCIi IPOTHUIT PO3CITiIyBaHHIO.

VY cBOMO Uepry, 3a BUSBJICHUMH BiTOOpaKCHHIMU
MOXKYTh BU3HAUaTHCS TPHBAIICTh T2 OCOOJIIMBOCTI yMOB
(dbopMyBaHHS O0COOUCTOCTI, ii 3HaHb, BUJ MiSIIBHOCTI
tomo. Cmpoba 3MiHM 3BHYHOTO TIOPSIIKY i,
MIPU3BOJUTUME [0 «IPOPHBIB» O3HAK. 3a3HadCHE
TPYHTYETBCS Ha TOMY, IO TLIO JIOOWHM Ta ii ICcHuXika
B3a€EMOJIIOTH 33 MPUHIMIIOM: BCE 30BHIIIHE BIIMBAE
Ha BHYTpIIIHE, BCE BHYTPIIIHE BiMOOPaXyeTbCA Y
30BHIMIHBOMY. lle = Mae  BHUKOPHCTOBYBaTHCS
NPaBOOXOPOHISIMH B JSUILHOCT] HE TUIBKU 3 MOLIYKY
3a BIAMOBIIHUMH NPOsIBAMU OCOOH, a il BU3HAUCHHS 1i
npodisro.

He MeHmMX MOXIHMBOCTEH Hajgae mpodaiiiaiHr
NICHXOJIOTIYHOMY aHali3y MOBEIHKOBHX peakLiil ocio,
3 SIKUMH TIPaBOOXOPOHI 3IIMCHIOIOTH CIIJIKYBaHHS.
Tomy mpodaitiepy HEOOXiTHO BHKOPHCTOBYBATH
3HaHHS 0araThOX HayK 30KpeMa i KPIMiHATiCTHKH.

3acTocyBaHHA METOMIB TpodaiimiHra pasoMm 3
NICUXOTEPANeBTUYHUMH ~ Ta  XapaKTEePOJIOTIYHHMH
3HAHHSMH Ha ITPAKTHIlI Jal0Th BUCOKI pe3yJIbTaTH |5, c.
114].

OCHOBHUMH MeTOJaMHU npodaitninry
BHCTYIIAIOTh CIIBOECI/a Ta Bi3yalbHE CIIOCTEPEIKECHHS.
X BHKOpHCTaHHS € MOXKIIMBUM # ISl MiATBEPIKEHHS
iHpopMmauii Mpo BYMHEHWIl 1O BIJAHOUIEHHIO JIO
BIJIMOBITHOTO yYaCHHMKA PO3CIIiIyBaHHS THCK.

3nificHUTH 1€ MOXXHa B TPbOX acIeKTax
CIIJIKyBaHHSA: BepOATbHOMY — 3a JIOTIOMOTOIO CIIiB;
BOKaJIbHOMY — TOJIOC, TEMII MOBH, TOH; (Di3HYHOMY —
MOBa JKECTIB 1 pyXiB Tijma (MOTISLX B 0dYi, MiMiKa,
TTOJIOXKEHHS TiNa, pyK) [6, c. 329]

@DaKkTUYHO, 3a3HAa4YeHE 3BOIAMTHCS [0 TAKHX
CKJIaJIOBUX  KOMYHIiKamii sk  BepOajbHa, IO
BH3HAYA€ThCSI B mpodailmiary cmiBbecimoio, Ta
HeBepOalbHa, o peami3yerbes [UISIXOM
CIIOCTEPEIKEHHSI.

BepbanbHe crikyBaHHS — CITIIKyBaHHS CJIOBaMH,
MOBOIO, TIporiec 0OMiHy iH(pOpPMAIIIEI0 Ta €MOIHHOT
B3a€EMOJIIi MK JIFOABMH 200 IpyllaMH 3a JJOHOMOTOIO
MOBHUX 3ac00iB [7].

VY ToOif ke Yac aHamizy MaroTh IiAJaBaTHCS He
TUIBKK BepOaiibHa, a W HeBepOanbHa MoBa. MokeMo
3a3HAYMUTH, 110 HE BCi CIIIBPOOITHUKH PABOOXOPOHHUX
OpraHiB 1€  pO3yMilOTh  Ta  3aCTOCOBYIOTb,
HEIOOLIHIOIYN HeBepOaIbHy CKJIaI0BY KOMYHIKaIlii,
Ha SIKy, 32 PI3HUMH OI[iHKaMH, B mepeaadi inhopmariii
npunanae 65-80 %. HeBepOambHa KOMYyHIKamis He
3aNeXUTh Big OakaHHA Ta BOJI OCOOHM, TOMy i
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NPUXOBYBaHHS (3MiHM), 3a BIJCYTHOCTI CHeLiajbHOT
HiATOTOBKH, € YCKIIaJHEHUM.

Ha piBHI HeBepOasiky HenpaBAUBY iH(MOPMAILIIO
3aCBIUYIOTh TaK 3BaHI eMOJeMHu Ta UTOCTparii [8, c.
53]. BusBieHHS TMONIOHMX MapKepiB JOIIBHO
BUKOPHCTOBYBATH SIK BiITIPaBHY TOUYKY B OpraHizaii Ta
NPOBENICHHI CIIIIKYBaHHS, CHPSIMOBAHOT'O HAa BUKPUTTS
HETIpaBAH y 3’ sACyBaHHI 00CTaBUH TOIi.

[Nocwroroun BITUB Ha 0co0y, sIKa YUHHUTE OIIIp, €
MOPQJIBHO  CHJBHOKO 3  PYXOMHMH  THIIOM
TEMIIEpaMeHTy (HAIpHUKJIAA XOJEPUK UM CaHTBIHIK), 3
HasBHUM 3JIOYMHHUM JOCBIiIOM, y TOMY YHCII 3a
BUMHEHHS KPUMIHQJIBHHX  MPaBONOPYIIEHb, MIO
XapaKTepU3ylThCS  3yXBaJiCTIO  TOMIO,  CIII4MH
PO3paxoBye Ha BTPATy KOHTPOJIIO Ta «IPOSIBICHHS»
HUMH BIJNOBIIHUX O3HAaK. Y TMOMIOHOMY CTaHi,
OinbLIicTh OCIO HE B 3MO31 YMHUTH ICUXOJIOTIYHHUI
omip, 3 XOIy BHWramyBaTth amibi, 3aliMaTH CTiHKYy
MO3WIII0 3aXUCTy Ta HPOTUIIl PO3CHiAyBaHHIO, IO
JEMOHCTPYBaTHME HEJOLJIBHICTh 3afHATTS
HeToOpOCOBICHOT MO3MIIT.

VY BUManmKy CIIIKYyBaHHS 3 OCOOOK0 31 CIaOKIM
TUTIOM  JisTIBHOCTI HEPBOBOI CHUCTEMH (HATIPHUKIIAJ
MEJIaHXOJIIKOM) CJTiTY0MY HEOOXIHO YCBIJOMIIIOBATH,
10 BIUIMB Ha HBOTO, MOMAIOHHUIT 10 OCI0 3 pyXOMHMH
TUIIaMH ~ TEMIEpaMeHTy, TpHu3Bede A0  HOro
«3aKpUTTS». BiAmoBigHO, 3  JOCUTH  BHCOKOIO
BIPOTIZHICTIO CHIIKYBaHHA OyAe HEMOXJIIMBHM 1
BUMYyILIEHO 3aBepuieHe. [logiOHI yMOBHM MOXYTh
NPOCTEXXYBATUCA M y pa3i CIUIKYBaHHS 3 XKEPTBAMHU
HaCWJIbCTBA (a 3 JITbMH, SIKi CTald IIe W HOTo
CBiIKaMH), KOTpi TepeOdyBalOTh B  OCOONHBO
BPA3JIMBOMY CTaHi. 3a3HaYCHHH MPOLEC MOXKE 3HAYHO
YCKIQAHUTUCA Yy pa3i 3IOifiCHEeHHs THCKYy Ha
nocTpaxaanux (CBiAKIB) 3 OOKy 3alliKaBJICHUX Y
BIAMOBITHUX pe3ynbTatax oci6. IlinBuiiena Bucoka
YyTIMBICTh /IO BIUIMBY OOYMOBIIOE 1 HEOOXiTHICTH

BIAMOBIAHUX IMIAXOMIB Ta CTaBICHHS 3 OOKy
NPaBOOXOPOHIIB, MNPOTHO3YBaHHS  HACIHIJKIB  SIK
BJIacCHUX Tak 1 Jif BIANOBIAHUX  yYacHHKIB

po3cIigyBaHHA. 0Ci0.

Hana oOcTaBuHAa Mae BaKJIMBE 3HAYEHHS IS
TICHXOJIOTIYHOTO MOPTPETYBAHHS, OCKUIBKU JIO3BOJISIE
nepeadadnuTH, IO 3JI0YHHENb MISTAME y TOIiOHUIA
croci6 [9]. Tak, aHanizyrouu iHOpPMAIIiFO TIPO BUWHEHI
KpUMiHaJbHI TPABOMOPYIICHHS, 3alfHATI TO3WIIT Ta
MOBE/IIHKY YYacCHHKIB pO3CIiyBaHHs, MOXYTb OyTH
BH3HAYEHI BIPOTiHO 3aCTOCOBaHI 0 HHUX CHOCOOH
THUCKY, 1X IHTEHCHBHICTh Ta IUIAXH HOTO IOJOJaHHS.
be3 ycBiOMJIEHHsSI 3a3HAYEHOTO CTA€ CKIAJAHUM, a
1HOJTI HEMO>KITUBUM TIOJIOJIAaHHS 3a3HAYSHUX TPOSBIB.

Bapto 3ramatm # mpo cdopmoBaHi OKpemi
HampsMH, METOI0 SKMX € BHBUCHHS IIEBHHUX
3aco0iB (IpokceMika — Hayka @po 4YacoBi Ta
NPOCTOPOBI ()EHOMEHM CIIJIKYBaHHS; KiHECHKa —
HayKa, III0 BHBYA€E BIUIMB JKECTIiB i MIMIKM Ha IMPOIEC
KOMYHIKaIlil; BUBYEHHS EKCTPAIIHTBICTHYHHX 1
MapaJliHTBICTUYHUX 3ac00iB — IIBUAKICTH MOBJICHHS,
BHCOTa TOJIOCY, TOHAIBHICTh, Jiala3oH, YXaHHS,
MOKAIITIOBAaHHsI, May3d TOIO; BHMBYEHHS 30pPOBOTO
kouTakty) [10, €. 11-12]. Oxnak HadeKHOI OIHKH, 3
00Ky NpaBOOXOPOHLIB BOHH HE  OTPUMYIOTh.

[Ipodaiinep posrisgae Moailo, BpaXOBYIOUM JeTai,
110 PO3KPHUBAIOTh 3MICT ITOBEAIHKU Ta XapaKTEPUCTUKHU
oco0u, siKa 3iHCHIOE THCK.

bepyTbest 10 yBaru Takox ynogo0aHHs, IIHHOCTI
Ta MOpAJIBHI XapakKTEpPUCTHKHU 0co0H, OiomMeTpuyHi
mani  [11, c. 150]. [IlepexxuBaHHS  JHOJAWHU
(mcuxoemortiiHi peaxiii) Tak qn 1HaAKIIIE
MPOSIBISIIOTECS. B 11 30BHIMIHBOMY BHIJISII, MiMiIli,
JKecTaX, peakIlisfx 31HUIlb, 327103 BHYTPIIIHBOI (Timodi3
Ta iH.) Ta 30BHINIHKOI (IOTOBUAUICHHS Ta iH.) CEKpeii,
o3ax, IHTOHAIISX TOJIOCY TOIIO.

Bapro 3a3HaunTH, 0 KOXKHE PO3CIiAyBaHHS, HE
3BaKAlOYM Ha MOJIOHICTh, € HENOBTOPHUM Ta
IHIMBITyaTbHUAM, TaK CAMO SIK 1 HOTO yYacHHUKH. Y TOM
K€ dYac BCl 0COOM JEMOHCTPYIOTH CXOXi HPOSIBH
eMOIIill Ta peakiiii Ha BIAMOBINHI MOAPAa3HUKH, IIIO,
CBOT'O 4Yacy, JI03BOJIWIIO 1X CHCTEMAaTH3yBaTH (30KpeMa
I1 .€xmaHOM) Ta BHKOPHUCTOBYBATH B IisUTEHOCTI
mpodgaiinepis.

CriocTepexXeHHs TaKUX IPOSIBIB SK: ITiJBUIICHUH
apTepialbHUN THCK, IO TPOSBIAETHCA HA COHHHX
apTepisix, PpO3MMPEHHS 3iHWIb, NPUIIBHALICHE
JIUXaHHS Ta PO3LIMPEHI Hi3Ipi, MepecuxaHHs y poTi,
10 TNPHU3BOAUTH 1O  YCKJIAJHEHOTO KOBTAaHHS,
TPEMTIHHs TO0JOCY, KIHILIBOK, NPUTHCKAaHHS PYK 0
TynyOy, YIOOBUIBHCHHS  PO3yMOBOI  JisSUTBHOCTI,
CKJIQIHICTh 30CEpe/KEHHs Ha JeTajsiX Ta IHIIMX,
MalTh aHaNI3yBaTUCS MPAaBOOXOPOHIAMH SIK Baroma
CKJIQJIOBa OJiepKyBaHOi iH(opMalii Ta, BiANOBiTHO,
OLIIHIOBATHCS.

Ile 3Hakm ToOro, IO JIOJWHA IIepeOyBae y
cTpecoBoMy craHi [12, c¢. 105]. ng 3Ha4uHOT YacTHHH
YYacCHHKIB PO3CITiTyBaHHS (DaKT MPUXOAY 10 KabiHeTy
CIIiTYOT0, HEOOXIMHICTh BITHOBIIOBATH Y IIaM’sTi
HEMpUEMHI MOMEHTH moxii, OpaTu yd4acTb B
NPOBEICHHI CIiauKX (PO3IIYKOBUX ) T,
3yCTpiYaro4yuch 13 KPHUBAHUKOM (HANlpUKIan MpU
OJTHOYACHOMY JIOTIMTI IBOX YH OUIBIIE BXKE JOMUTAHUX
ocib, mnpea’siBICHHI /s BII3HAHHA Ta 1HIINX),
3aCTOCOBYBaHHI CIIIIYMM TaKTHYHHUX NPHHOMIB TOIIO,
MOJKE BUKJIMKaTH CTPEC, NMPU3BECTH 10 (HOpPMYyBaHHSI
CTaHy HECIOKOIO.

Tpusora - MEePEKUBAHHS eMOLIHHOTO
JuckoMpopTy, OB’ sI3aHe 3 OUiKyBaHHAM
HECTIPUATINBUX YMOB, IepeaIyTTsIM HeOesmeku [13, c.
672]. Ilpu mpoMy TpHBOTa, MOXXE OYTH BHKIHKaHA
CTaHOM HeBHM3HaueHOCTi. Tak, mij| 4ac CHiJKyBaHHs 3i
CITITYUM, 3aIliKaBJeHI Ta OCOOW, KOTpi IiJIamucs
THCKY MOXYTh BiYyBaTH OCTPax CBOTO BHUKPUTTS Ta
HEMUHYYICTh  TOKapaHHS  MPOTSIrOM  TPUBAJIOTO
nepiomny.

Crpax — eMo1lis, 10 BUHUKAE B CUTYaIlisAX 3arpO3n
610JIOTIYHOMY YH COLlIAJILHOMY iCHYBaHHIO iH/IMBi1a Ta
CIpsIMOBaHAa Ha JOKepeno pealbHOi abo  ysBHOI
HeOe3IeKH; € BiIOBIJII0 HAa OYiKyBaHHS, IEPEAIYTTS
Hebesmeku [10, c. 27]. Tak, ocoba, koTpa mimganacs
THCKY Ta BHMYIIEHA JaBaTH HENPaBJIWBI CBiAYCHHS
BiUyBa€ HE TUTBKU AUCKOMQOPT, a i ctpax. Ha HporO
3HAYHOIO MipoIo BILIMBAIOTH SIK
BHYTpIIIHI (MOTHBAIliS, IHAWBIAyalbHI SKOCTi), TaK i
30BHIIIHI (aKTOPH.
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J1o 30BHIIIHIX BUSBIB CTpaxy HajlexaTh: ONiJicTh
IIKIDHUX TIOKPUBIB, CIITHUIICTB, YyCKiajxHeHe abo
NPUIIBUJIIICHE AWXaHHS, MyJbcallisi COHHOI aprepii,
3HUKHEHHS YW 3HIDKEHHS TYYHOCTI TOJIOCy, YacTte
KOBTaHHsI, TPEMOP KHCTEH, TPEMTIHHS BCiX M 5I31B TiJa,
3BEJCHHS OpiB, OKpYIJICHHS W pO3IIUPEHHS O4YeW,

pO3MIMpeHHs  3iHUIB, HAAMIpHE  HAIpPYKCHHS
JUIBOBUX M SI3iB, XBOPOONIWBE CIIOTBOPEHHS BUpPA3y
0o0NMMYYsl, CHOBNbHEHE CHOPUHHATTA, 3HIDKEHHS

MPOAYKTHBHOCTI MHCJICHHS, PO3CIIOBaHHS YBarW 4u
3BY>KCHHs (KOHIICHTpalis Ha ogHOMY 00’exTi) [10, c.
27].

VY TOH ke wac 3a3Ha4yeHi MNpOSIBM, HaNpUKIA[
CTpecy Ta CTpaxy, MOXYTb MaTW PI3HUH CTyIeHb
IHTEHCHBHOCTI NEpPEKUBaHb, HA L0 3HAYHOIO MipOIO
BIUIMBAa€ TUI TeMIlepameHTy ocobu. Tak, ocobu 3
PYXOMHM THUIIOM JisUIGHOCTI HEPBOBOi CHCTEMH
MOXYTh TPOSBIATH OUMBII eMOIiiHI peakmii Ha mil
CJIAYOTO.

Haiimermn yntanMu OyayTh eMOLIii rierMaTrka,
KOTPHI XapaKTepHU3y€eThCS CTPUMAHICTIO iX IPOSBIB. Y
TOW jke€ dYac JOCBimueHWH Tpodaiimep 3Moxke IX
JIiarHOCTYBAaTH.

Bapro Haronocury, 1110 B AiarHOCTYBaHHI IIPOSIBIB
THCKY, Ha IEpIIMH IUIAaH BUCTYNA€ HE TaK MOro
iHTeHCHUBHICTh  (00’€KTHBHUI  KpuTepiil),  sK
CIPUUHATTS BIJNOBIIHOIO 0CO00I0 gaHoOro (Gaxry
(cy0’exTHBHE CTaBicHHs). Tak, 4uM OLIBII CTIHKUM €
THII TEMIIEPaMEHTy 0cOoOH, Ha SIKY 3/1iHCHIOBABCS THCK,
TAM HOro pe3yNbTaTHUBHICTH € MeEHIow. To0To
MOXITMBOCTEH 3’ACyBaHHA 0OOCTaBHH BKa3aHOTO (aKTy
Yy TPaBOOXOPOHIIB 3HAYHO OUTbINE i3 HATPUKIAL
CaHTBIHIKOM Ta XOIIEPUKOM, aHiX 13 (IErMaTHKOM Ta
MenaaxonikoM. OmHaK opraHi3amis CIUIKYBaHHS i3
BKa3aHUMHU KaTeropisiMu ocib 00yMOBITIOE
HeoOxinHicTh nudepeHiiiioBaHoro maxony 3 OOKy
CHiBPOOITHHUKIB MPAaBOOXOPOHHUX OPTaHiB.

[Tpo HeraTuBHI eMOIIiiiHI NepeXUBaHHs, CYMyTHI
Takid TMO3MUIlil, MOXJMBO JIHIIE 3J0TayBaTHCS 3a
HAasIBHICTIO B NMOBEIHII BUPAKEHOT HEKOHIPYEHTHOCTI
[14]

OiHaK, BUSBJIEHHS B ITOBEIIHII OCI0 TAKUX O3HAK,
AK: MPUKPUTTS PYKOIO POTY, NPUMPYKYBaHHS OYEH,

MOTJIAT CKoca, HOTO BIABEpHEHHA B CTOpPOHY,
HAMaraHHsg VHUKHYTH 30pPOBOTO  KOHTAakTy i3
CIIBPO3MOBHHKOM, HaTPaHiCTh B IMOBEIiHII],
BUCJIOBJICHHsI IMOJi  3aBYeHMMH (pazamu, IO
MOBTOPIOIOTBCS ~ MEXaHi4yHO, 0e3 eMomiiHOoTO iX
CYNPOBOJKECHHS,  BIJCYTHICTB Yy  HOSCHEHHSAX
KOHKPETHKH, IpHUIIBHIAIIEHE a00  yHOBiTbHEHE

MOBJICHH, ITiIBUIIIEHa 200 MOHMKEHA T'yYHICTh TOJIOCY
Ta 1HINI MOXYTh BKa3yBaTH Ha HEBiAMOBIIHICTH
IIMCHOCTI HaJaHUX cBiguyeHb. TakuM 4YMHOM eMoLil
BUCTYIAIOTh MapKepOM IPO BiJHOIICHHS OCOOH 10
SKUXOCH SIBUI (IOAIHN).

[IpoBecTn 3aNeXHICTH MK CTYIIEHEM IpPOSBIB
eMOIlil Ha BYMHEHY TOJII0 Ta 3IIHCHEHUM Ha 0CO0y
THCKOM, TOCUTh CKIamHO. OQHAK iX BUSABJICHHS HAIa€e
MOJKJIMBOCTI BU3HAUeHHS TUX (akTiB, KOTpi ocoba
HaMaraeThCs MPUXOBATH (3MIHUTH), BUKOPHCTOBYIOUH
BepOasbHE MOBJCHHA. bBUNBHIICTH OCiO HE MOXYTh
MPUXOBATH CBOi peakilii Ha BiAMOBIAHI MOIPa3HUKH,

110 1 HaJla€ MOXKIIMBICTh BUKOPUCTOBYBATH IPOQaiaiHr
B JISUTBHOCTI MPABOOXOPOHIIIB B3arajii Ta MOAOJNaHHI
MIPOSIBIB MPOTHUIIT PO3CIIiIyBaHHIO 30KpeMa.

VY TO# e yac 3i 3MICTY MPOTOKOJIB NPOBEACHHS
cmiguux  (pO3IIYyKOBUX)  [Milf  JOCHTH  CKJIAJIHO
BCTaHOBUTH €MOLIWHUN CTaH Ta HOro popMyBaHHS Ii[
Ji€r0 BIAMOBIIHUX MOAPA3HUKIB, 3MIHH B TIOBEIIHII
BiJINIOBiTHHUX yJacHUKIB. Tak, HasBHICTh YTOYHIOIOUHX,
KOHTPOJNBHUX THTaHb MOXYTb pPO3IIBIIATUCS K
MIPUMYIIEHHS PO T€, IO CIiJYUil BUABUB «CIAOKe»
MiCIle JOMUTYBaHOTO K OO0 MPEIMETY IOMHUTY, TaK i
0OCTaBMH 3MifiCHEHHS TMPOTHIIi PO3CIigyBaHHIO.
Takum unHOM MOXKEMO (pOpMyBaTH JIMILE TiOTETHYHI
CY/DKEHHS TIpO  3aCTOCYBaHHsS IPaBOOXOPOHISIMHU
3HaHb  NpoQailIiHry,  aHANI3yIOYd  Marepiaiu
KPUMiHaJIbHAX NPOBAKEHb.

3a3HaueHe JI03BOJISIE HaroJOCHTH, o
CIIOCTEpeXXEHHS  Ta  cmiBOecima  BHCTYNalOTh
B3a€MOOOYMOBIICHUMH CKJIaJIOBUMH KOMIIOHEHTaMH
mporecy oTpuMaHHA iHpopmarii. Tak, B OTUH MOMEHT
criBOecia BUCTyMae iHCTpyMEHTapieM (3aco0oM) st
CIIOCTEPE)KEHHSI, B HACTYIHUH - OCTaHHE € 0a3010 I
BU3HAYEHHS T0/IANBIIOTO CIIJIKYBAHHS. [X uepryBaHHs
Ma€  XapaKTepU3yBaTHCsS  JOUHAMIKOIO 1, YHUM
IHTCHCUBHIIIE  Ta  HEMOMITHIIIE  BiOyBa€eThCS
Hepexo/M MiXK BKa3aHUMH BUJIAMH JTiSUTHOCTI (BOHH %K
MeTOI1 NMPOGaiIiHry), TUM OLIBII BUIbHO BiOyBaTuCs
npouec ojepkaHHs NaHuX. KiJgbKicTh OTpUMYBaHHX
NPaBOOXOPOHISIMH ~ BiZIOMOCTEH  301JBLIYETHCS  3a
PaXyHOK MOXIIUBOCTI CIPHHHATTS ii SK TakuMH. Y
JAHOMY BHMAJKy 30iMbIIeHHS iHpOpMarlii y daci He
MIEPETBOPIOETECS HA JIABHHOMOMIOHWHA mporec 1i
HaJIXOJUKEHHS.

Heraiina 06poOka oTpuMyBaHHX AaHUX, 3 OJHOTO
00Ky MiHIMI3ye BTpaTy, HaJa€ MOXIHMBICTh il
YTOUHEHHsI Ta 3aCTOCYBaHHS «IO-TapsS4OMy», HOKH
BOHA € aKTYaJIbHOIO, a 3 IHILIOT0 — CIIPHsIE BU3HAYCHHIO
NOAANBUIMX  HANpPSMKIB  BEACHHS  CIIUIKYyBaHHS,
KJIIOYOBUX, Y TOMY YHCII, «CIaOKUX» Ta «CHIBHUX)
no3uLiit ocobu.

BucnoBku Ta mnpomo3uuii. Takum YuHOM
podailliHr MOKEe 3aCTOCOBYBAaTUCS AN BHSBICHHS
MPOSBIB  MPOTHIi PO3CIiAyBaHHSA, IPOTHO3YBAaHHS
HETaTHBHOTO BIUIMBY Ha KpHMiHaJbHE IPOBA/KECHHS
Ta HWOro YYacHUKIB, NPHAHATTS 3aXOMdiB HOTO
nojonaHas. LlpoMy, 3HaYHOIO MIpOIO CIPUSATHMYTh
Taki OCHOBHI MeTOJI1 PODaIIIIHTY SIK CIOCTEPEIKEHHS
Ta criBbecina, KOTpi BUCTYNAIOTh
B3a€MOOOYMOBJICHUMH CKJIQJIOBUMH KOMIIOHEHTaMH
mporecy OTpUMaHHA iH(opMarii i, YuM TUHAMIYHIIIe
MpoIiec iX 3aCTOCYBAaHHS, TUM OLIBIIE MOXKIHBOCTEH
OTPUMaHHS JaHUX.

BusiBieHHS TpPOSBIB TMCHXOEMOIIIMHUX PpeaKIlii
MaloTh BHCTYIATH BiJIIPaBHOIO TOYKOIO B OpraHizarii
CIIJIKYBAaHHS HAa NpPEAMET  BHABICHHS  (aKTy
3aCTOCYBaHHS N0 BIJHOIIEHHIO JO OCOOHM THCKY.
OuiHka THIy TeMIepaMeHTy ocobu 0o0yMOBIIIOE
HEOOXIHICTh MPaBOOXOPOHINB AudepeHIiiioBaHOTO
MiAX0y A0 OpraHi3amii CIIJIKyBaHHS Ta MEPCIEKTHBU
OTpPHMaHHI BijloMOCTeH Tpo (GaxT 3AIMCHEHHS THCKY 3
60Ky 3amikaBIeHHUX 0CiO.
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[TinBuieHHs: piBHA 3acTOCYBaHHS NpOQaiiIiHTry
HE TUJIbKH ITOKPAIIUTD JiSUIbHICTh NPAaBOOXOPOHIIB, a i
3MEHIINTh BUTpPAaTH dacy, CWI Ta 3aco0iB Ha Ii
BUKOHaHHSI.

IIpoBenenuit aHaii3 ocoOymBoCTEl
BUKOPHUCTaHHS TpO(daiyiHry y BHUSBICHHI IPOSIBIB
OPOTHIIl PpO3CHiAYBaHHIO HE € BHUYCPIHUM, IO
00yMOBIIIOE HEOOXITHICTH MPHIUICHHS HOMY OLTBII
TPYHTOBHOI yBart B HalllMX MOJAJBIINX JOCIIHKEHHIX
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LEGAL REGULATION OF ALTERNATIVE ENERGY IN RUSSIA

Cemenosuu Kpucmuna Cepzeeena

KaHOUOam 1opuoudeckux Haykx,

Oupexmop Llenmpa s3nepeemuueckoeo npasa
Canxm-Ilemep6ypeckoeo I'ocydapcmeennozo Yuusepcumema.

IPABOBOE PET'YJIUPOBAHME AJIbTEPHATUBHOM SHEPTETUKH B POCCHUH

Summary. The article analyzes the current state of legal regulation of alternative energy in the Russian
Federation. The country's population requires to be provided with legal, institutional and economic conditions for
the acquisition and consumption of energy sources of adequate quality in an amount that would be sufficient to
meet their vital needs. A framework, i.e. a legal act regulating the foundations of the development and functioning
of alternative energy enterprises, is necessary for the legal regulation of alternative energy. Such an act would
bring the country's alternative energy from the declarative level to the practical development stage and would
stimulate investments in the industry.

AHHOTa].ll/lﬂ. B CTaTheC AHAJIU3UPYCTCA COBPEMCHHOC COCTOSAHHUE IpaBoOBOIro peryImpoOBaHusL
aNbTepHATHBHOI HepreTHkH Poccuiickoit @enepannu. Hacenenuto cTpanbl HEOOXOIUMO 00ECIICINUTh MTPABOBHIE,
OpraHnu3alMOHHBIC U 3KOHOMUYCCKHUEC YCIOBUA IJIA HpI/IO6peTCHI/I)I u HOTpe6J'IeHI/I$[ OHEPICTUYCCKUX PECYPCOB
HaJUIeKaIlero KayecTBa B 00beMe, JOCTATOYHOM JIJIsl yIOBJIETBOPEHUS UX )KU3HEHHBIX oTpedHocTel. [IpaBoBoe
peryjMpoBaHuE aJIbTEPHATHBHOW OSHepreTHMKH TpeOyeT (yHAaMeHTa - HOPMAaTHBHO-IIPABOBOTO aKTa,
perJIaMeHTHPYIOILEr0 OCHOBBI Pa3BUTHS M (pyHKIMOHUPOBAHHS NMPEINPHUATHIA B albTEPHATUBHON JHEPrETHKE.
HOHOGHLIﬁ AKT IO3BOJIMT BBIBECTH AJIBTCPHATHUBHYIO SHCPICTHUKY CTpaHbl C JACKIAPAaTUBHOI'O YPOBHSA Ha 3Tall

MPAKTUYCCKOTO PA3BUTHUS U IPOCTUMYJIMPYET OTPAC/ib K HHBECTUIITMOHHBIM BJIOJKCHUSIM.
Key words: alternative energy, investments, energy sources, electric energy, promising methods of energy

production.

Kniouesvie cnosa: albmepHamuernas SHepeemuKkd, uHeecmuyuu, UCMOYHUKU IHepcUuu, Ia1eKmpuydecKas

JHepeusl, nepCneKmueHble cnocoowl NOJIYy4erusl SHepeuu

Poccus  obmamaer  OTpOMHBIM — PECYPCHBIM
MOTEHIIMAJIOM, B €€ HeApax COCPEIOTOYEHBI
MECTOPOXKJeHNs He(TH, NMPHUPOTHOTO Taza, YIIA H
JIPYTUX BHJOB TOPIOYMX TIOJIE3HBIX HMCKOMAeMBbIX.
MuHepanbHBIE PYyIBl, COJEpXKAIIUe KelIe30, HUKETb,
MeJib, 30JI0TO, cepedpo, aMIOMUHUNA U UHBIE, SBIISIOTCS
OJTHUM M3 BRXHEHWIIMX KOHKYPEHTHBIX IPEHMYIIECTB
POCCUHCKON 3KOHOMUKHU.

BezycnoBHO, mpupoaHOE O0raTCTBO OKa3bIBAaET HU
C 4yeM HECpPaBHHMOE BJIMSHHE HAa 3KOHOMHKY CTpPaHBbI,
OHO MOXET OBITh KaK «JIOKOMOTHBOMY Pa3BUTHUS, TAK U
CIIOCOOHO TIPEBPATUTHCS B «PECYPCHOE MIPOKIISITHEY C
CHUMIITOMaMHU «TOJIJIAHJCKOW OO0JIe3HN», UISI KOTOPOit
XapakTepeH pe3Kud POCT  JOOBIYM  ITOJIE3HBIX
HCKOTIAeMBIX M OIIyTHMBIA CIIaJ B APYTHX CEKTOpax.
IlopaxeHHast BHUPYCOM JKOHOMHKA «CTaHOBHTCS
yS3BUMOMN K U3MEHEHUSAM KOHBIOHKTYPBI BOJATHIBHBIX
CBIPBEBBIX PHIHKOBY [1].

CorylacHO JaHHBIM, NpHUBEAEHHBIM B CTpareruu
pa3BUTHsI MHHEpaJbHO-ChIpbeBOH 0a3bl Poccuiickoit
Oenepaun 10 2035 roma [2], c yderom
SKOHOMHUYECKUX YCIOBUI OCBOEHHS MUHEPaIbHO-
CBIPBEBBIX PECYPCOB 00ECTICUEHHOCTh PEHTA0EIbHBIMHU
3amacaMM CTpPaTeTHYeCKUX W Hambojee 3HAYMMBIX
BUJOB TIOJIE3HBIX MCKOMAEMBIX JKCIUIYyaTHPYEMBIX
MECTOPOXKICHUI MOXET COCTaBUTh He Oosee 25 - 30
jmer. OKCIOPT CHIpbS HE paccMaTpuBaeTcs Kak
UCKITIOYUTENbHAS JIBIKYINAs CHJIAa DHEPTeTHUKH |

CTaBUTb DKOHOMHYECKOE pa3BUTHE TOJBKO B
3aBUCHMOCTh ~ OT  DKCIIOPTHPYEMOTO  CHIpbsl B
JIOJITOCPOYHO MIepPCIIEKTUBE HpEJICTaBISETCS
HepalnuoHAIbHBIM.

OCHOBHOH  LIeNIbI0  TOCY/AapcTBa  SIBISIETCS
CO3[JaHUE JIOCTOWHBIX YCJIOBUH JKU3HH HAaCEICHUs,
KOTOpbIE HEpa3pbIBHO CBA3aHBI C HEOOXOIUMOCTBHIO
obecrieynTh  MpPABOBbIE,  OPraHU3AIl[MOHHBIE U
SKOHOMHYECKHE YCIOBHS JUIi TPUOOpETeHHs U
MOTPeOICHUS TPAKAAHAMU YHEPTETUUECKUX PECYPCOB
HAJUIeXKAIIEr0 KauyecTBa B 00beMe, JOCTATOYHOM ISt
YIOBIETBOPEHUS] UX OJKM3HEHHBIX MOTPEOHOCTEH.
[TosTOoMy DHepreTnueckasl cTparervst Ha HEPHOI 0
2030 roma [3] B ycIIOBUSX HEM30EKHOTO HCTOIIECHUS
3aracoB KMCKOMAaeMOro TOIUIMBA MpeaycMaTpUBaeT
(bopMHpOBaHHE  pAlMOHAIBHOTO  HCIOJIb30BAHUS
pPECYpCOB M CHM)KEHHE TEMIIOB pOCTa MOTpeOIeHMs,
KOTOPBIM, KaK IMPEIoyiaraeTcsi, B TOM 4ucie, OyneT
CII0COOCTBOBATH yBEIMYCHUE HCTIOJIb30BAHUS
BO300HOBIISICMBIX UCTOYHUKOB SHEPTHH.

Cerogas Ha (OHE MaHAEMUHM KOPOHABHpyca
COVID-19 u ee HeraTHBHOTO BIHSHUS HA MHUPOBYIO
9KOHOMHUKY, IIaJIEHUs CIIPOCa U [IEH Ha ChIpbe, KOTOPBIi
spye  BCErO [0  HENOCTHKUMOMY  CTEUCHHIO
OOCTOATENILCTB OTpaswiicsi Ha HE(TAHOW OTpaciy,
BHUMaHHE  CJIElyeT  YJCIUTh  IEePCIEeKTHBHBIM
SHEPreTUYeCKUM HAMpaBICHUSM - abTEPHATHBHOMN
sHepreTuke. JlaJbHOBHAHBIC BIOXKEHUS B ATy cdepy
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OyayT, BKymne C WMHBIMH YCHJIHMSMH, COJCHCTBOBAaTbH
BBIXOy COLMAIBHBIX YCIOBUHM J>KM3HM Ha HOBBII
KaueCTBEHHBIH YPOBEHb.

Llenpo HACTOSIIEr0 HWCCIECIOBAHHS SIBISIETCS
BBIJICJICHUE  OCHOBHBIX  HANpaBJICHUH  pa3sBUTHUS
IbTEPHATHUBHOW dSHepreTuku Poccum B mpaBoBOM
acIIeKTe.

Ha 3akoHOmaTeNbHOM ypOBHE NMPHMEHHTEIBHO K
AIIbTePHATHBHOM JHEPreTHKE yare BCETo
HCIIOJIB3YETCSl TEPMUH «BO30OHOBIIIEMBIC HCTOYHHKA
sHeprum». B 3akoHe 00 snexTposHepreTuke [4] mon
HMMH ITOHUMAIOTCSI SHEPTHUs COJHIIA, YHEPTHsA BeTpa,
9Heprust BoJ (B TOM YHCIIE SHEPTUsi CTOYHBIX BOJ), 32
UCKITIOUYEHHEM CITy4aeB UCIIOJIb30BAHMs TAKOI SHEPTUU
Ha THJIPOAKKYMYJIHUPYIOIIUX DJIEKTPOIHEPTeTHUECKUX
CTaHIMSX, SHEPTHS PUIMBOB, DHEPTHS BOJH BOAHBIX
00BEKTOB, B TOM 4YHCIE BOJOEMOB, PEK, MOpEH,
OKEaHOB, reoTepMajbHas YHEPIUs C HCIOIb30BAHUEM

MNpUPOAHBIX IIOA3C€MHBIX TeHJ’IOHOCHTeJ’Ieﬁ,
HU3KOINOTCHIUAJIIbHAA  TCIUIOBAA  OHEPrust 3CMIIH,
BO3AyXa, BOJAbI C HCIIOJIB30BAHUECM CIICHHUAJIbHBIX

TEIJIOHOCHUTENEeH, OHoMmacca, BKIIOYAOIIas B ceOs
CIEIHUATbHO BBIPANICHHBIE UIS TIOJyYSHUS] SHEPTUH
pacTeHHs, B TOM YHCIE JAEPEBbs, a TaKXkKe OTXOJBI
MPOM3BOJCTBA M IOTPEOICHMSA, 3a MCKIIOYEHUEM
OTXOJIOB, IIOJIyUYEHHBIX B IIPOLIECCE HCIIOJIB30BaHUS
YIIEBOAOPOAHOTO CHIPbS M TOIUIMBA, Ouoras, ras,
BBIJICIISIEMBIN OTXO/IaMH TIPOU3BOJICTBA U MOTPEOICHUS
Ha CBaJKaX TakKUX OTXOJOB, Ta3, 00pasyloluiics Ha
YTOJNBHBIX pa3paboTKax.

B psge HOpPMaTHBHO-TIPABOBBIX aKTOB IS
0003HaUCHNsI MCTOYHHKOB aIbTEPHATUBHOM HEPTUHU
UCTIONb3YeTCS WHOH TEPMUH - «HETPAIMIMOHHBIX
9HEPreTHYECKUX PECYpPCOBY, HE UMEIOIINIT JIeraibHOTO
onpeznenenus. Tak, Hanpumep, B Pacnopsbxkenuun
[IpaButensctBa P® ot 17.12.2014 Ne 2572-p [5],
YTBEPAUBILINM KOHIICTILIHIO COLIMAJIBHO-
HSKOHOMHMYECKOTO pa3BUTHS KypHIbCKHX OCTPOBOB,
OTMEYaeTcs, uYTO Ha Teppuropun Kypuibckux
OCTPOBOB PEAIN30BaHbI MPOEKTHI 1O HCIIOJIB30BAHHIO
HETPAJAUIMOHHBIX  SHEPTeTHYECKUX PEecypcoB, a
UMEHHO Majble T'HIPO3JIEKTPOCTAHIIMK HA OCTPOBE
[Mapamymup, reoTepMasibHast 3JIEKTPOCTAHIHA
«MengneneeBckast» Ha  octpoBe  KyHammp U
reoTepManbHas 3jeKkTpocTaHmus «OKeaHCKas» Ha
octpose Urtypyr.

Ha THIPO3JIEKTPOCTAaHIIUN MIPOMCXOIUT
npeoOpa3oBaHHE IOTOKA BOABI B 3JEKTPHUECKYIO
sHepruio. Ha reoTepMasbHOW  3MEKTPOCTAHIIUHU
MPOM3BOIUTCA  BBIPaOOTKAa  ANEKTPOIHEPTHUH W3
TEIUIOBOH DSHEPTrUM MOA3E€MHBIX HCTOYHHUKOB -
TeOTepMAIBHBIX BOJ, KOTOPBIE, KaK W JHEPTUs BOJ
3akoHOM 00 DJIEKTPOIHEPreTUKE OTHECEHBl K
BO300HOBJISIEMBIM HCTOUYHHKAM SHEPTHH.

Taxke B 3aKOHOAATENHLCTBE  YNOTPEOIsIETCS
TEPMUH «HETPaJULHOHHEIE BO300HOBJISIEMbIE
UCTOYHUKU HHEPTHN», MOJA KOTOPBIMHU, HAIPUMED, B
IIpuxaze Munskonompazsutus Poccun ot 01.08.2019
Ne 471 [6] moHMMAIOTCS 3MEKTPOIHEPTHS U TEIJIOBas

OHEPTHA, BBIpa6OTaHHBIe Ha reoTepMaJIbHbIX
QJICKTPOCTAHIIUAX, COJIHCYHBIX OJICKTPOCTAHIUAX,
BETPAHBIX DJICKTPOCTAaHIIUAX n ApyTrux

HETPAJMIIUOHHBIX  BO30OHOBIIICMBIX  HMCTOYHHKAX
sHeprud. OTSTh K€ HUCTOYHUKH, OIPEICICHHBIC
(denepambHBIM ~ 3aKOHOM, KaK  BO300HOBISICMEIC
HUCTOYHUKH 3HEPTUH, IPUOOPETAIOT JOMOJHUTEIBHYIO
XapaKTEPUCTHKY «HETPAIUIIHOHHBICY.

B MopensHoM 3akoHe «O0 UCMONB30BaHUU
ANbTEPHATHBHBIX BHIOB MOTOPHOTO TOIUIHBa» [7]
¢urypupyer moHATHE HETPAAUIIHOHHBIX HICTOYHIKOB H
BHIOB DJHEPIreTHYECKOTO CHIPbS, IOJ KOTOPBIMU
MMOHUMAIOTCA JIOOBIEe, 32 WCKIIOUYCHHEM HEQTSHBIX,
HACTOYHHKH CBHIPHSI, B TOM YHCIIE CHIPhE PACTUTEIHHOTO
MPOUCXOXKACHUS, TBEpABIE TOPIOYHE  BEIIECTBA,
Ouora3s, MPUroHBIC U YKOHOMHYCCKH IeJIeCO00pa3HbIC
JUTSL TIOJYYEHUSI MOTOPHOTO TOILIHBA.

MHoroobpasue  TEPMHHOB,  HCIOJB3YEMBIX
3aKOHOJATeIeM B cpepe albTepHATUBHOMN SHEPTCTHKHY,
CBUJICTCIILCTBYET 00 OTCYTCTBUU YETKOTO
WHCTPYMEHTAPHUS W HWCUEPIIBIBAIOIICTO MMOHATHHHOTO
ammapara B 3Toi oomact [8].

Lenp anpTepHATHBHON YHEPTETUKH 3aKITIOYACTCS
B  TpPUMCHEHWH Ui BHIPAOOTKH  DHEPTUHU
BO300HOBIISIEMBIX WA MPAKTUICCKHA HEUCUYEPIAEMBIX
pecypcoB. B mpuHIume, ympaBnsemas peaknus B
SZIEPHOM PEAKTOPE TAK)KE OTBEYACT YKa3aHHOMW IIEJIH.
SlnepHOe TOIUIMBO MaKCHMAlIbHO JHEProeMKO U
NOJUIC)KUT BTOPUYHOMY HCIOIb30BaHuio. Ho 1o
OINPCACIICHHBIM TPpUYHMHAM, K KOTOPBIM OTHOCATCA
0e30MacHOCTb, PCHTa0EIBHOCTD, TEILIOBOE
3arpsA3HEHUe, SANEpHBbIE INPOTpaMMbl B pANE CTpaH
3aKpBIBAIOTCS, a MCIONB30BAaHNUE SICPHBIX PEaKTOPOB

MIpeKpaIaeTcs.

COOTBETCTBEHHO, BTOPOH HEMAJIOBAKHOM LIETBIO
ANbTEPHATHBHOMN SHEPTeTUKH SIBJISICTCS
HATIPAaBJICHHOCTh  HAa  HCKIIOYEHHE  (haKTOPOB,

HETaTHBHO BIUSIOMINAX HA OKPYXKAIOIIYIO CPEIy.

Takxum 00pa3oM, Ha HaIII B3I, AIbTepHATUBHAS
SHEepreTMka  IMpeAcTaBIsgeT  coboif  MomoTpacis
SHEPreTHKH, OXBaTHIBAIOIIYIO MePCHIEKTHBHbIE
CIOCOOB! MOJTYYEHHUS SHEPTUH U3 BOCIHOIHAEMBIX HIIH
MPaKTUYECKH HEHCUEPIIaeMbIX PECYPCOB, IIPH KOTOPBIX
CHIDKAEeTCS PUCK NPUYMHEHHSA Bpelda OKpYy Karoliei
cpene.

VYnomsHyTOE paHee oIpeieNieHUe
BO300HOBIISIEMBIX HCTOYHUKOB SHEPTHH, IIPHUBEICHHOE
B 3akoHe 00 O3JIEKTPOIHEPTeTHKE, BO-TIEPBBIX,
COJEPKUT 3aKPBITHII NEpedeHb, NAIOIMIUN OCHOBAaHUE
mojarath, 4YTO HE BOMIEAIINE B HEr0 MCTOYHHUKH
SHEpPrun SBIISTIOTCS HEBO300HOBISIEMBIMU
HCTOYHHKaMU 3Hepruu [9]. Bo-BTOphIX, nomyckaer
0003Ha4YaTh «IHEPTHIO, MOJTy4aeMyIo u3
BO300HOBIISIEMBIX NCTOYHUKOB, KAK HEHUCUEPIIAEMYIO»
[10]. Mexny TeMm, TpHUBEIESHHOE OIpeIeICHHE
BKJIIOYaeT B ce0s Kak BOCHOJIHSIEMBIE HCTOYHHKH,
HAalIpuMep, JAPEBECHHY, DPACTEHHs, TII€ BO3MOXKHO
HCTOIIEHUE pecypca, Korja Jiec He YCIeBaeT
BOCCTAQHABJIMBATbCS, TaK W HEUCUEPNAEMble WU
MIPAKTUYECKH HEeHWcUeplaeMble, HaIpUMEpP, SHEPrUro
3eMJIH MJTH Bo3Tyxa. Kakoe OBl KOMM4ecTBO COTHEUHBIX
Oarapelf WM BETPAKOB HE OBUIO OBl YCTaHOBIICHO
YeJI0BEKOM, 0OBEM COJTHEUHOT'O CBETA, TIOCTYIAIOIIETO
Ha 3eMilt0, HE YMEHBIIWTCS, MO0 KpaiHed mepe, 10
HM3MEHEHHS TePMOSICPHBIX ITPOIECCOB B 3BE3/IE.
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Jnst ycTpaHeHHs: IPOTUBOPEYHMH U BO N30exKaHue
MYTaHUIIbl B MOHATHAX I0JIaraeM HEOOXOIMMBIM IS
0003HaueHHs pecypcos, HCTIONb3YEMBIX B
aNbTEepPHATUBHOI H»HEpPreTHKe, UCIOJIb30BaTh TEPMUH
«aJIbTepHATUBHbBIC HUCTOYHUKHU SHEPTUNY,
BKJIIOYAIOLIMHA KaKk BO30OHOBISIEMBIE HCTOYHUKHU
SHEprHH, oTIpe/ieJICHHBIC 3akoHOM 00
3NIEKTPOIHEPTETHKE, TaK M WHBIC, HE YHOMSHYTHIC B
3aKOHO/ATEIbCTBE, HO JOITyCKaeMbIe K
UCTIONB30BAaHUIO B IEMSIX, BO3JAracMelXx  Ha
albTEPHATUBHYIO JHEPreTUKY. JlaHHBIH TepMUH U
OyzmeT WCHONB30BaThCS B OATBHEHIIEM HACTOAIIEM
UCCIICIOBaHUH.

Ilonmutuka  rocyjgapcTBa ~ HampaBleHa  Ha
CTUMYJIUPOBAaHHE MCIIOJIB30BaHUSA AJbTEPHATUBHBIX
UCTOYHUKOB JHEPTHM B JHepretuke. Tak, pa3BUTHE
31EKTPOIHEPTETUKU IpeJronaraer CHIDKEHHE
3aBUCHMOCTH OTpacid OT NPHPOAHOTO Tasza 3a CYeT
UCTIONb30BAaHMS THIPOIICKTPOCTAHINH, COJHEYHBIX
9HEProyCTaHOBOK, T€0TEPMAaJIbHBIX IEKTPOCTAaHIIUH 1
TETIOCHAOKAOIINX YCTAHOBOK, OMOIHEPTETHIECKHX U
BETPOBBIX  YCTAQHOBOK,  MYCOPOCKMHIAIOIIMX U
MycOponepepadaTsBAIOINX JIHEPTOKOMILIEKCOB, a
TaKXe YHEPTUU MPUIINBOB.

Ha nepuox no 2024 roxa B cdepe MOBBILICHUS
SHEPIreTHUCCKON IPPEKTHBHOCTH AJICKTPOIHEPTECTHUKHU
Ha  OCHOBE  HCIOJB30BAaHUS  BO30OHOBIIEMBIX
HMCTOYHUKOB DHEpPruu IIpaBuTenbcTBOM PO
YCTAaHOBJICHBI ~ CJIEAYIOIIME  3HAYCHUS  IEJIEBBIX
nokazaTenell oObeMa IMPOM3BOACTBA M IOTPEOICHUS
9NEKTPUYECKONl ~ BHEPTMM  C  HCIOJBb30BaHHEM
BO30OHOBISIEMBIX ~ MCTOYHHKOB JHEPrHH  (Kpome
THJPO3JIEKTPOCTAHIINH YCTAaHOBIEHHOW MOIHOCTHIO
oonee 25 MBT) [11]:

e B 2010 roxy - 1,5 mporienra;

e B 2015 roay - 2,5 nporeHra;

e B 2024 rony - 4,5 nporieHra.

Mumnsnepro Poccuu emie B 2011 rony yTBepxaeHa
CXeMa  pa3MeIIeHHs TEeHEePHPYIOUMX  OOBEKTOB
ANIEKTPO’HEPTreTHUKH HAa  OCHOBE  HCIIOJIb30BaHUS
IBTEPHATHBHBIX HICTOYHUKOB SHEPTUH HAa TEPPUTOPUH
Poccuiickoit ~ ®epepanuu [12], «xortopas  He
obHoBmstack ¢ 2012 roma. Hampumep, cxemoit
MPElyCMOTPEHO CTPOWUTENHCTBO HA TEPPUTOPHU T.
Cankr-IlerepOypra B 1. JIeBaImoBo cTaHIMK aKTHBHOMH
Jlera3aliy  TIOJIMTOHA TBEPIBIX OBITOBBIX OTXOZIOB
«HoBocénkm», (yHKIMOHMpPYIOIIEH Ha OCHOBE rasa,
BBIJICIIIEMOTO OTXOJJaMH MIPOU3BOJICTBA "
noTpeOJIeHUs] Ha CBaJKaX TaKWX OTXoAoB. [lomuron
6511 3akpeIT B 2017 romy, O HACTOSIIErO BpPEeMEHH
MIPOEKT OKOHYATEIBHO HE PEATN30BaH, IIPOOIDKAIOTCS
paboTsl o pexynpTHBamy [13].

B 10 e Bpems, o nHpopMauu opUINATEHOTO
caiita kopropaunu «Fortumy» (ITAO «®optym») [14],
MPOU3BOJUTENS IIEKTPUUECKON U TEMIOBOH 3HEPrun
Ha BOCbMU TEIUIOBBIX 9NIEKTPOCTAHIUSAX,
pacrosoXeHHBIX Ha Ypaie u B 3anagHoir Cubupw, B
2017 rTomy ycTaHOBIEHHAas MOIIHOCTh COJIHEYHON
TeHepanuy, QYHKIHOHUPYIOMEH Ha POCCHIICKOM
ONTOBOM pBIHKE DJJEKTPOIHEPTHH W MOIIHOCTH,
nmocturia 224 MBrt. KpymnHeiimme w3 MOCTpPOSHHBIX
CONTHEYHBIX  AJIEKTPOCTAHIIMI  PACIIONOXKEHBI B

OpeHnOyprckoi o0racry, B pecmyOarKax
Bamkoptoctan u Anrtait. Jlo 2023 ronma, B Poccun
IUTaHUPYIOT nocTpouts emé 1,5 I'BT comneunoit
reHepaluu. Y IbSHOBCKas BETPsIHAs 3JIEKTPOCTAHIIUS C
YCTaHOBJICHHOI MOIITHOCTBIO 35 MeraBarT,
NpUHAAJexKaIas  KOMIIAaHUHM,  CTaja  IEpPBBIM
TEHEPHUPYIOUINM 00BEKTOM, (YHKIHOHHPYIOUNM Ha
OCHOBE HCIIOJIb30BAHUSI PHEPTHM BETPA, HAYABIIUM
paboTy Ha ONTOBOM pBIHKE OJICKTPO’HEPTHH U
MOIITHOCTH.

[IpaButenscTBOM P® pazpaboran U yTBep>KACH
MEXaHHU3M CTUMYJIHPOBAHUS HCTIONB30BAHUS
BO300HOBIISIEMBIX MCTOYHUKOB 3HEPIMH Ha ONTOBOM
pBIHKE 3JEeKTPUUECKOW sHepruu u MomHoctu [15],
KOTOPBIM MpeAyCMaTpUBaeTCsl KOMIICHCALUs JO0JIU
3aTpaT B IIEHE TOBapa, NMOHECEHHBIX OpraHu3alueH,
reHepupyouen MOIITHOCTh Ha o0beKTax,
(YHKIMOHMPYIOIIMX HAa OCHOBE aJbTCPHATHBHBIX
HCTOYHHUKOB SHEPTUH.

CeTeBble OpraHu3alMd Ha PO3HUYHOM PBIHKE
JJIEKTPUYECKON  SHEPTWH, NPUCOCTUHEHHBIE WU
HMEIOIIME JOCTYN K TCHEPHUPYIOIIUM OOBEKTaM,
paboTaromm Ha OCHOBE AJIbTEPHATHBHBIX
UCTOYHHMKOB  DHEpPruu, O00s3aHbl  OCYILIECTBIISTH
KOMIICHCAIIMIO MTOTEPh B CETSX 3a CYET MPHOOPETECHUs
3JIEKTPOIHEPTUH, BBIpaOOTaHHOM TaKUMHU
TeHEePUPYIOUTUMH 00BEKTaMU.

[MoTpeOuTenp 3JIEKTPUYECKON SHEPTHUH B ILIENAX
YIOBJICTBOPCHUSI  COOCTBEHHBIX  OBITOBBIX  HWIIH
MIPOM3BOJACTBEHHBIX HYXI MOXET WMETh OOBEKT
MHUKpPOTEHEPAINY, BbIpa0aThIBAIOIINI HSHEPrUI0 Ha
OCHOBE  aIbTCPHATUBHBIX HCTOYHHUKOB 3HEPIHH,
Nepen30BITOK KOTOPOI JOIyCKaeTcs peayn30BhIBATH
Ha PO3HWYHOM pBIHKE 3JIEKTPUYECKOH HHEPIHH.
[Ipasna, npeaeasHO JIOITy CTUMBII pasmep
BbIpabaTeIBaeMOM 00BEKTOM MHUKpPOT€HEPaIIH
SJIEKTPUYECKOM dHEPTUH orpaHnduBaetcs 15 kBT. Kak
yKa3bIBaeTcs B tuTepaType [16], coBpeMeHHBIH KHUI0H
JIOM IIpegyCMaTpUBaeT €ro HalOoJHEHHE pa3InyHON
OBITOBOM TEXHUKOW, TEIUIBIMM IOJaMH, CIUIUT-
CHCTEMOH, XOJIOJIITBHAKOM, TEJICBU30POM,
10JICOOHBIMH TIOMEIICHUSIMH, OCBEILICHHEM
TEPPUTOPUH, CUCTEMO ToJHBa, OaHe# u np. Bee 3o
TIpeAroaraer oTpedeHue 3HAYUTEIHHOTO
KOJIMYECTBA 3JIEKTPUYECKON 3Hepruu. VM m3HavambHO
3aKJIaJIbIBACTCSI HEBO3MOXKHOCTD MOy 4YEHHS N3JIHIIKOB
SHEPTUHU, KOTOPHIE MOXXHO OBbLIO OBl peanu3oBaTh B
CeThb B JHEBHOE BPEMsS CYTOK, €CIH HCTOYHHUKOM
SHepruu BeICcTymnaet >Heprus CorHIa.

DHepreTudeckoi cTpaTerueid Ha nepuox 10 2030
rojja B TEIUIOCHAOKEHHUH MPEIIIONIaraeTCsl CHIKCHNE
JOJM KOTEIBbHBIX B MPOM3BOJICTBE TEIIa B CHCTEMAax
LEHTPAIN30BaHHOTO  TEIUIOCHAOXEHWsT 3a  CUeT
YBEJIMUEHUS] UCIOJIB30BaHMs TEMIOYTUIM3aLUOHHBIX
YCTaHOBOK M OCOOEHHO albTepHATUBHBIX HCTOYHHKOB
Teria Ha 0a3e reoTepMaIbHON, COIHEYHOH HEPTHU U
OG1oMacchl, a TaK)ke Pa3BUTHE CHCTEM pacIipeaeIeHHOH
TeHepalry TeIla C BOBJICUCHHEM B TEIJIOCHAOXEHHE
AIBTEPHATUBHBIX HCTOYHHWKOB 3Hepruu. OmHAKoO Ha

CETONHAIIHUA JE€Hb BCE BO3MOXHBIE CIIOCOOBI
HMCIIOIB30BaHHUS aJbTepHATUBHBIX UCTOYHHUKOB
SHEPIruu Ha 3aKOHOJATEIIFHOM YpOBHE
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NpeyCMaTpUBaIOTCd B KauyecTBE NPEAJIOKEHHH K
cxemam TeruiocHaOxeHus [17].

Jons OpraHu3aIui OCYIIECTBIISIOLINX
MHBECTHLMM B CO3JaHHE OOBEKTOB, HMEIOLINX
HaMBBICIIN KJIacC SHEPTeTHIECKOH (P PEKTUBHOCTH, B
TOM YHCJIE MHOTOKBAapTUPHBIX JOMOB, W (MJIH)
OTHOCSIIIMXCS K  aJIbTEPHATUBHBIM  HCTOYHHKAM
SHeprud, W (WIM) OTHOCSIIUXCS K OOBEKTaM II0
MIPOU3BOJCTBY TEIUIOBOM SHEPIUH, 3SJIEKTPUUECKON
SHEPTHH, UMEIOMNM  KOA(PQHUIHEHT MOJE3HOTO
neiictBus Ooinee yeM 57 MpOIEHTOB, W (WIJIM) WHBIX
O0BEKTOB,  TEXHOJOTWH, HWMEIOMNX  BBICOKYIO
SHEpPreTU4ecKyIo 3¢ PEKTUBHOCTS, HaJIOTOBBIM
3aKOHOJATEILCTBOM [18] IIpeyCMaTpUBAETCs
IpeJOCTaBIeHNEe  HMHBECTHULIIMOHHOTO  HAJIOrOBOTO
KpeJuTa. «®PaxTuuecku HaJIOT OTLIATEJbIIHK,
KOTOPOMY IIpeJOCTaBlIeH WHBECTHLIMOHHBIN
HaJIOTOBBIN KPEIUT, B TCUCHUE ONPEACICHHOTO CPOKa
YMEHBIIAET IJIATEKH MO HAJOTy, a MOTOM ITO3TAITHO
BBIIUTAYMBACT CyMMY KpEIUTa M MPOLEHTHI O HEMY»
[19]. Opranuzauum — HaJIOTOIUIATENBIIMKH BIpPaBE
paccunThIBaTh Ha IIOJIyYEHHE WHBECTHUIIMOHHOTO
HaJIOTOBOT'O KpeOuTa Ha CymMMmy, cocTasisouyo 100
MIPOIICHTOB CTOUMOCTH pHOOPETEHHOT O
000pyI0BaHUS, UCHOIB3YEMOT0 HCKITIOUUTEIBHO IS
nene co3gaHus OOBEKTOB, MMEIOLIMX HAaWBBICIINI
KJ1acc SHepreTnieckor 3(HEeKTUBHOCTH, B TOM YHUCIE
3a CYeT MCIOJIb30BaHUs ajbTEPHATHBHBIX HCTOYHUKOB

sHepruu. TeM caMbIM TOCYAapCTBO CTPEMHTCS
NOBBICUTH ~ PEHTa0CNBbHOCTD  pealu3allid  Mep,
HalnpaBJICHHbBIX Ha MOBBIILICHUE
9HEProdpPeKTHBHOCTH.

Takum  o0pa3oM,  CeromHs  MOCTEIEHHO
peasyercs rocyIapCcTBeHHas TIOJIUTHKA,

HalpaBleHHAass Ha CTUMYJIMPOBAaHHE HCIOIb30BaHU
aNbTEPHATUBHBIX MCTOYHUKOB 3HEpruu. be3zyclioBHO,
Jlasieko He 0€30CHOBATEIbHBIM, IPEICTABIAETCS BHIBOT
0 He0OXOAMMOCTH YIUIOTHEHHOTO TI'OCYJapCTBEHHOTO
BMEIIATeILCTBA B yKasaHHyl  chepy  Ha
PETrHOHANBHOM, HAI[OHAJIIFHOM M MECTHOM YpPOBHSAX B
BUJIE TIOJJICPXKKH ISl  OINpPEAETICHHBIX CEKTOPOB
9KOHOMUKH M KOMIAHMH B (OopMe TpaHTOB WIN
OCBOOOXJICHHSI OT HAJOrOB W CcOOpPOB, BBEICHUS
00s13aTeNbCTB TOCYOapcTBeHHBIX ycrmyr [10, c. 50].
Mexny Tem, B IIPaBOBOM aclekTe, 0e3 KOTOpOro
HEBO3MOXXHO YIIOPSIOYEHHOE pa3BUTHE HHU OJHOH
cdepbl, OTCYTCTBYET [OCTATOYHAs perJIaMEeHTalus

HUCIIOJIb30BaHUS AJIbTEPHATUBHBIX HCTOYHHUKOB
sHeprun. JlroOol cdepe, Kak W aIbTEPHATUBHON
JHEPreTHUKeE, HeoOxoIuMa cUCTEMaTH3AaIIHs,

YCTAQHOBIICHHE OINPEIEICHHOTO CBOJA IPaBUI U
noHATHH. [IpuMeHeHne anbTepHaTHBHBIX UCTOUYHHUKOB
9HEPTrUM CerojHs TpedyeT, B TEpBYIO O4Yepelb,
nopmanmonHoii  ocHoBel.  Peur  mmer o
MIEpBOCTENEHHOM JUTA JII000# HayKH WHCTPYMEHTApHH,
NOHATUHHOM ammapare W HPUHLUIIAX I[PaBOBOTO
pEryJIMpOBaHUsl OTHOIIECHWH, CKJIAIbIBAIOIINXCS B

JaHHOM  obmactu.  HeoGxommmo — paspaboTats
KOMIUIEKCHBIH HOPMAaTUBHO-TIPABOBOI1 aKT,
perIaMeHTHPYIOLTHA OCHOBBI pa3BUTHA "

(bYHKIIMOHUPOBAHUS TIPEANIPUATHI B aJIbTEPHATUBHON
sHepreTuke. [lomOOHBIH aKT TO3BOJIUT BBIBECTH

IBTEPHATHBHYIO SHEPreTUKy CTpaHbl c
JEKJIapaTUBHOIO YpPOBHA Ha JTal IMPAKTUYECKOIo
pa3BUTHsI U TPOCTUMYIHMPYEeT  OTpacip K

HWHBCCTUIIMOHHBIM BJIOKCHUAM.
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KOHCTUTYIMOHHAS JKAJOBA KAK MEXAHW3M 3AIIATHI HAPYIIEHHBIX
MPAB ¥ CBOBO/ JIULIA

AHoTanis. Y cTarTi po3risHYTO BUMOTH A0 KOHCTUTYIIIHOT CKaprH, aKTyaJIbHICTh MUTaHHSA €(eKTHBHOCTI
KOHCTHUTYLiITHOT ckapru Ta ii Micue y IOpHAMYHOMY MEXaHi3Mi 3aXHCTy IpaB Ta cBo0OJ] 0COOH. AKIIEHTOBAHO
yBary Ha npoOiieMax BHKOHaHHs pimeHHs KoHcTutyniiiHoro cyay YKpaiHH, NPUHHSTOrO 3a pe3yJbTaTaMu
PO3IIIsy KOHCTHTYLIIHOT CKapry Ta HaJJaHO NPOIIO3HIIT MO0 TX BUPIIIEHHS.

VY crarti chopMyJIbOBaHO Ta apryMEHTOBAHO IPOMO3HUIIIO PO JOLIIBHICT BHECEHHS 3MiH JI0 YaCTHHH 2
crarti 152 Koncrutynii Ykpainu B 4yacTwHI perpoakTHBHOCTI pimieHHs KoHcrurymiliHoro cymy YkpaiHu Ta
3akony Ykpainu «[Tpo Koncrutyuiiiauii cys Ykpainu», a came: B UaCTHHY 2 CTaTTi 77 100 AeTali3amii HopsaKy
TTOHOBJICHHSI TIPOTIECYATBHOTO CTPOKY Cy0’€KTY MpaBa Ha KOHCTUTYIIHHY CKapry, KOJH i po3mJIs]l € HEOOXiTHUM
i3 MOTHBIB CYCHIIFHOTO iHTEpeCy; B YaCTHHY 2 CTaTTi 55 MO0 BUMOTH JOJyYEHHS Cy0’€KTOM MOJaHHS IO
KOHCTUTYIIHOI CKaprH KOIii OCTaTOYHOTO CYZOBOTO PilllEeHHS y CHpaBi Cy0’€KTa mpaBa Ha KOHCTHUTYLIHHY
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CKapry 3acBiJJY€HOI B YCTAaHOBJICHOMY IIOPS/IKY CyJIOM, IO HOTO yXBaJMB; B 4acTUHY 1 cTaTTi 56 110710 HagaHHS
IOPUANYHUM 0co0aMm IyOJIiYHOTo MpaBa MpaBa Ha KOHCTUTYLIHHY CKapry.

Kpim TOro, ycTaHOBIEHO NpolLeCyalbHUH HENOJIIK BUKOHAaHHS pimeHHs KoHctutyniiiHoro cyny Ykpainu,
SIKAM BH3HAHO HEKOHCTHUTYLIHHMMH OKPEMIi IOJIOXKEHHS 3aKOHY, SIKMH TOJISrae y TOMY, IO YCi MpolecyalibHi
KOJCKCH, 3a BHHATKOM KpI/IMiHaHLHOFO nmpoueCcyajbHOro KOIECKCY, nepe,u6aqa10TL SAK HaCJ’Ii[[OK BU3HAHHS
HeKOHCTHTyuiﬁHHM OKpPEMOI'0 3aKOHY MOXIIUBICTH neperiiany piIHeHHH Cyay 3a BUKIIIOUYHUMH O6CTaBI/IHaMI/I,
JIIIE Y BUMAKY, SKIIO PIIIEHHS CyAy e He BUKOHAHO.

Abstarct. The article deals with the requirements for a constitutional complaint, the relevance of the issue of
the effectiveness of a constitutional complaint and its place in the legal mechanism of protection of the rights and
freedoms of a person. Attention was drawn to the problems of implementation of the decision of the Constitutional
Court of Ukraine, adopted on the basis of the consideration of the constitutional complaint, and proposals for their
resolution were presented.

The article formulates and substantiates the proposal on the expediency of amending Article 152 (2) of the
Constitution of Ukraine regarding the retroactivity of the decision of the Constitutional Court of Ukraine and the
Law of Ukraine "On the Constitutional Court of Ukraine", namely: Article 77, paragraph 2 the right to a
constitutional complaint when its consideration is necessary for reasons of public interest; Article 55 (2) on the
requirement that the subject file a copy of the final judgment in the case of the subject of the right to a constitutional
complaint certified by the court which approved it; to Article 56, Part 1, concerning the granting to legal persons
of a public right of a constitutional complaint.

In addition, a procedural defect was found to enforce the decision of the Constitutional Court of Ukraine,
which declared unconstitutional certain provisions of the law, which is that all procedural codes, with the exception
of the Criminal Procedure Code, provide as a consequence of the unconstitutionality of a separate law the
possibility of reviewing court decisions in exceptional circumstances. only if the court decision has not yet been
enforced.

AHHoOTanusi. B cratbe paccMOTpeHbl TpeOOBaHMSI K KOHCTUTYLMOHHOW >KaloObl, aKTyaJbHOCTh BOIIPOCa
3 PEeKTUBHOCTH KOHCTUTYILIMOHHOM KaloObl U €€ MECTO B IOPHIMYECKOM MEXaHH3ME 3alllUTHI MPaB U CBOOOX
JMYHOCTH. AKLICHTUPOBAaHO BHUMaHHE Ha Po0JieMaXx BHIMOIHEHU pereHnss KOHCTUTYIMOHHOTO cyia Y KpauHHhl,
NPUHATOTO 10 PE3yJIbTaTaM PACCMOTPEHUSI KOHCTUTYLIMOHHOH a00bl U JaHBI NPEJIOKEHHS 110 UX PEIICHHIO.

B cratbe chopMyIHPOBaHBI U APTYMEHTHPOBAHO MPEJIOKEHUE O 1[eJIECO00Pa3HOCTH BHECCHHS U3MCHCHUN
B yacTd 2 cratbu 152 KoHcTuTyuuu YKpauHbl B 4acTH PETPOAKTUBHOCTH pelieHre KoHCTUTYyLHMOHHOrO cyna
Vkpaunbel u 3akoHa Ykpaunbl «O KoncturynuonHom Cyne YkpauHbl», a UMEHHO: B 4YacTb 2 cTaTbu 77
OTHOCHUTCJIBbHO AC€TaIn3alun nopsaka OOHOBJICHHS nponeccyajibHOr0 CpoKa Cy6’beKTa npaBa Ha
KOHCTUTYHHOHHYIO xcano6y, Korjaa pacCMOTpCHUC HCO6XOI[I/IMO 110 MOTHUBaM 06I.I.IGCTB6HHOFO HUHTEpECa; B 4aCThb
2 cTaThd 55 OTHOCHTEIIHLHO Tpe60BaHI/I$I I[O6aBJ'I€HI/IiI Cy6”beKTOM MpeACTaBJICHUSA B KOHCTI/ITYHHOHHoﬁ )Kajobe
KOITUU OKOHYATENILHOTO CyIe0HOTO pelIeHHs 10 JesTy CyObeKTa paBa Ha KOHCTUTYITHOHHYIO Kano0y 3aBepeHHON
B YCTaHOBJICHHOM TOPSIJIKE CyJ0M, KOTOPBIN MOCTAHOBUJI; B 4aCTh 1 CTaThu 56 0 pe0CTaBIeHUH IOPUTUIESCKIM
JUIaM TyOJIMYHOTO TIpaBa Ha KOHCTUTYIIMOHHYIO KaJlo0y.

Kpome Toro, ycTaHOBIEHO IPOLECCYaNbHBIH HEJOCTATOK BBIOJIHEHUS pemeHnst KoHCTUTYIIHOHHOTO cyaa
praI/IHLI, KOTOPBIM IPHU3HAHBI HCKOHCTUTYIITUOHHBIMH OTACIBHBIC MMOJIOKEHU 3aKOHA, KOTOprf/'I 3aKJIKYacTCsa B
TOM, YTO BCE€ TMPOHECCYAJIbHBIC KOACKCHI, 3a HWCKIHOYCHUEM YToJI0BHOTO mporeccyajlbHOro KOACKCa,
NpeayCMaTpuBarOIIMC KaK CJICACTBUC MNPHU3HAHHMA HCEKOHCTUTYHUHMOHHBIM OTACJIBHOTO 3aKOHAa BO3MOXHOCTbH
nepecMoTpa peuieHusA Cy/ia N0 HCKIOIUTCIbHBIMU O6CTOHTCHBCTBaMI/I, TOJIBKO B CJIy4ac, €CJIM pCUICHUC CyJia CIIC
HEC BBIITIOJIHEHO.

Krouosi cnosa: Koncmumyyis Ykpainu, koncmumyyiuna ckapea, Konemumyyitinui Cyo Ykpainu, ocHogui
npaea ma c60600u 0coou, epeKmuHULL MeXanizm 3axXucmy, umou 00 KOHCMUMYYitiHoi ckapeu.

Key words: The Constitution of Ukraine, the constitutional complaint, the Constitutional Court of Ukraine,
fundamental rights and freedoms, the effective mechanism of protection, requirements for a constitutional
complaint.

Kniouegvie cnosa: Koncmumyyus Yxkpaunvl, Koncmumyyuounas oicanoda, Kowcmumyyuonnviti Cyo
Yrkpaunvi, ocnosuvie npasa u c60600vl auunocmu, IQGekmusHbll Mexanusm 3auumsl, mpebosaHus K
KOHCTMUMYYUOHHOU JCAN00bL.

IHocTranoBka npooJjemMu. IncrutyT ITpore, iIHCTUTYT KOHCTHUTYLIHHOI CKapru royas

KOHCTHUTYLII{HOT CKapry 3’sBUBCS B YKpaiHi BHACIIIOK
BHECEHEHHS 3MiH 10 cTarTi 55 KoHcrurymii Ykpainu,
BIAMOBITHO /10 SIKMX, KO)KHOMY TapaHTYETHCS IIPaBo
3BEPHYTUCh 13 KOHCTHTYLIHHOIO  CKapromo 10
Koncrurynifinoro Cymy  VYkpaimm 3  mifcrTas,
ycraHoBieHHX ~ KoOHCTHTyLi€0, Ta y  MOPSIKY,
BU3HAYCHOMY 3aKOHOM [1].

nparroBaty 22 mrororo 2018 poky micist mpHAHATTS
Pernamenty Koncturyuiitnoro Cyny Ykpainu.

Ha >xanp, 3aKOHU MOXYTb OyTH HEZOCKOHAIMMH,
TOMY KOHCTHTYLiliHAa ckapra € caMe THM
IHCTpYMEHTOM, SKHil oco0a MOK€ BHKOPHUCTATH IS
3aXHUCTy CBOIX mpaB. AKe, 3a0e3MeUeHHS MPUHIIUILY
BEPXOBEHCTBA IMpaBa € OCHOBHHUM  CIOCOOOM
rapaHTyBaHHs pealtizaiii Ta 3aXUCTy MpaBa JI0IMHU Ha
cupaBeiuBuii cya. Tak, y vactuui 1 crarti 8
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Koncrurynii Ykpainm nepenbaueno: «B  VYkpaini
BU3HAETHCS 1 Jli€ IPUHLIUIT BEPXOBEHCTBA IpaBay [1].

BBaxkaemo, 1110 BaXKJIMBOIO CKJIaZ0BOIO PUHIIUITY
BEPXOBEHCTBA TNpaBa € 3a0e3Me4eHHs JOCTYILy
(hi3MYHUX Ta IOPUAMYHHAX OCI0 10 KOHCTUTYLIHHOTO
npaBoCysl Ul €(pEeKTUBHOTO 3aXMCTY MOPYHICHHX
pas.

Tak, mpaBo Ha TOJaHHS KOHCTHTYIIIHHOI CKapru
opuandHi  Ta (GI3UYHI 0COOM OTPUMANIHM  ITICIA
MIPOBEIECHH KOHCTUTYIIIHOT peopMu. Ase Ha Kalb,
TpoXH OimpIIe HiX Yepe3 piKk IMICHI pPeaTbHOTro
3aMpoBaPKEHHS 1HCTUTYTYy KOHCTHUTYLIIHOI cKapru
OYEeBHIHA HEOOXIAHICTh  BIOCKOHAJECHHS  LLOTO
incTuTyTy. Hacammepen e NMUTaHHS BiIIOBiTHOCTI
CKapr  BHMOI'aM  BCTaHOBJICHHUX  3aKOHOM 1
3a0e3re4eHHs BiJTHOBJICHHS IOPYIIESHOTO ITPpaBa 0COOH,
y pasi BuzHaHHi KoHcruryniinum Cynom Ykpainu
HEKOHCTUTYLIHHIMH OKPEMI ITOJIOXKEHHS 3aKOHY.

BBaxxaemo, 10  HENONIKM  HOPMAaTHBHOTO
pETyIIOBaHHA I1HCTHTYTYy KOHCTHUTYLIHHOI CKapru
noTpiOHO yCyBaTH, TepeAyciM Ha 3aKOHOIABUOMY
piBHi. ToMy chopMoBaHi B maHii CTaTTi BUCHOBKH Ta
NPOMO3MIIi  IOJ0  TOKpPAIlEHHS  HOPMaTHBHO-
MPaBOBOTO BPETYJIOBAHHS IHCTUTYTY KOHCTHTYLIHHOT
CKapry Ha0yBarOTh 0COOJIMBOT aKTYaJILHOCTI.

AHaJi3 ocTaHHiX JochilzkeHb i myOJikamii.
[HCTUTYT KOHCTUTYILIHHOI CKapry JOCITIHKYBaIH TaKi
BueHi sk bpunp T.O. [2], UlamoBamoBa K.I'. [3],
Fynprait M.M. [4], Ky3umenosa O.[7] Ta iHmi.
BonHowac, HEIOCTaTHBO IOCHIIPKCHUMH € MUTAHHSA,
OB’ A3aHi 3 mpobiemMaMu i HEIOJIIKaMU
KOHCTHTYIII{HO-IIPaBOBOTO PETYJIOBAHHS 1HCTHUTYTY
KOHCTUTYIITHOT CKaprW Ha piBHI KOHCTHUTYIIIHOTO
3aKOHOJABCTBA, IO 1 3yMOBWJIO BHOIp HaMU JaHOL
MpoOIeMaTHKH.

®opmyJII0BaHHS Uijell craTrTi. MeToto cTarTi €
JIOCJIIJDKEHHST 1HCTUTYTY KOHCTUTYLIHHOI CKapru B
3aKOHOJABCTBI YKpaiHM Ta HOro eQeKTUBHOCTI,
JIOCITIJDKEHHST npo0JsieM 1 HeJOJIIKIB KOHCTUTYIIHHO-
MPaBOBOTO PETYJIOBAHHS IHCTUTYTY KOHCTHTYLIHHOT
CKapry Ta Ha/IaHHS MIPOTIO3HLIH 100 X yCyHEHHS Ha
PiBHI KOHCTHTYIIHHOTO 3aKOHOJABCTBA.

BuxJsiag ocHOBHOro marepiajy I0CJTiIKeHHS.
3akoHoM VYkpaimm «[Ipo BHeceHHs 3MiH IO
Koncrurymii Ykpaiau (oo TIPAaBOCY IS )>»
PO3LIMPEHO TOCTYI TPOMaJSH Ta IOPUIAMIHUX OCi0 10
KoHncTuryuiiitnoro Cyny Yxpainu gepe3
3aMpoBaPKEHHS 1HCTUTYTYy KOHCTHUTYIIHHOI CKapru
[8].

BigmoBinHo 10 HoBOi cr. 1511 Kouncruryrii
Yxpaian, Koncrurynifiamii Cya BupinIye muTaHHS PO
BIZAITOBIIHICTH Konctutymii Yxkpainu
(KOHCTHUTYIIHHICTB) 3aKOHY VYkpainu 3a
KOHCTHTYIIITHOIO CKaproro ocoOH, sKa BBaKae€, IO
3aCTOCOBAHUI B OCTaTOYHOMY CY/I0OBOMY pillleHHi B i1
cnpaBi 3akoH YkpaiHu cynepeunTh KoHcTHTyLil
Vxpainu. KoHctutyniiiHa ckapra Moke OyTH 1ojjaHa B
pasi, SKII0 BCi iHII HAIiOHAIBHI 3aCO0H IOPUAMIHOTO
3axucTy Budepmano [1].

3 Meroro 3abe3meueHHs pearizaimii HOBOTO
KOHCTUTYI[IHHOTO TMpaBa o0cCi0 Ha KOHCTHUTYIHHY
ckapry 13 mumas 2017 poxy BepxoBra Pana yxsanmna

HOBY pelaxiiro 3aKkoHy VYkpainu
Kouncruryuiitanii Cyn Ykpainm» [9].

OTKe, MOXIIMBICTB pealtizaliii ocodamu npasa Ha
KOHCTHUTYLIHHY cKapry BUHHKJIa B BepecHi 2016 poky,
a TOpSAAOK pO3MIANY CKapr OyJno BperyjabOBaHO
napjJaMeHToM Jymiie B yumnHi 2017 poky.

Taxk, y 3akoni Ykpaiau «IIpo Koncrurymiitanit
Cyn VYxpaiHm» BCTaHOBICHO IOPSIOK MOIAHHS Ta
PO3TIALY KOHCTUTYIIHHOI CKapru, BUMOTH 10 (hOpMHU
Ta 3MiCTy KOHCTHUTYIIIHOI CKapru, BHMOTH IIIOJO
Cy0’€KTiB IpaBa Ha MOJaHHS KOHCTUTYIIIMHOI CKaprH,
MpoueAypy IMPOBEIACHHS MONEPEAHbOI MEPEBIpKU
KOHCTHUTYLIHHUX CKapr, MiACTaBd M BIIMOBH Yy
BIIKPUTTI ~ Ta  TNPHUIMHEHHS  KOHCTUTYLIHHOTO
MIPOBA/PKEHHS y CIIPaBi 3a KOHCTUTYILIHHOIO CKaprolo,
IHCTUTYT 3a0e3neyeHHs] KOHCTUTYLIHHOT CKapru Ta
i [9].

Are, oTipu HasSBHICTh B HOBill pemakmii 3aKkoHy
Vxkpaian «IIpo Koucrurynittamit Cyn VYxkpaiamy,
KOHCTHUTYIIHHI CKaprd He PO3TTIAIANICS, OCKUTBKH 10
MOMEHTY 3aTBEPIKECHHS Pernamenty
Koncrurynifinoro Cyay Vkpainm Oyma BigcyTHS
mpoueaypa po3IisLLy KOHCTHTYHIHHOI CKapru Ta
HecopMoBaHi KoJierii 1 ceHatu, sik opranu Cyny.

Tak, BimmoBimHO A0 myHKTY S5 Posmimy III
«IIpukiHieBi moJg0XKeHH» 3akoHy Ykpainu «IIpo
Koncruryuiitnuit Cyn Ykpainm», KoHctutyuiiHui
Cyn ymopomoBK TPbOX MICAIB 3 JOHSA OQIiiHOrO
omyOJikyBaHHs 3akoHy yxBaoe Pernamenr [9].

Takum umHOM, PermameHT Oyno yXBaJeHO
Koncrurynitiaum CymoM i3 3ami3HEHHSAM Ha TpH

«IIpo

MiCSI.
OTxe, 1O MOMEHTy yXBaleHHA PermameHnry
Koncrurynitinoro Cymy cy0O’ektm mpaBa Ha

KOHCTUTYIIIHY CKapry Oyiu 1030aBJieHi MOXKJIMBOCTI
peaii3yBaTH Take KOHCTUTYIIi}{HE MPaBo.

Baaxkaemo, o HECIPOMOIKHICTb
Koncruryuiiinoro  Cyny  YkpaiHu  eeKTHBHO
OpraHi3yBaTH CBOIO pOOOTY MEPEIIKOpKaIa peasisariil
npaBa Ha CKOHCTHUTYLIHY CKapry.

BignosimHo mo wactmHm | crarti 55 3akonHy
VYxkpaian «[Ipo Korcruryniitanit Cyn  Ykpainm»
KOHCTHUTYILIHHOIO cKaprolo € tmomaHe na0 Cyny
MUCHMOBE  KJIOMOTAaHHS  IIOAO TEpPeBIpKH  Ha
BIIOBIIHICTE Koncrurymii Ykpaian
(KOHCTHUTYIIHHICTh) 3aKOHY YKpaiHu (HOro oKpemMmx
NOJIOKEHb), 10 3aCTOCOBaHMI B  OCTATOYHOMY
CyIOBOMY pimeHHI y cmpaBi cy0’ekra mpaBa Ha
KOHCTUTYMiiHY ckapry [9].

Tak, J[pyra xox;eris  [lpyroro  cenary
Koncruryniftnoro Cyny VYkpaimm B yxBam Bixg 18
kBiTHI 2018 poky Ne 107-2(I1)/2018 yxBammna, 1o
KOHCTHTYLIIfHa  CKapra IIOJO IEpeBIpKH  Ha
BinnoBigHicTe KoHcTuTymii  YKpailHH TMOJNOXKEHB
3aKOHy VYKpaiHu, sKi He OyIu 3acTOCOBaHI B
OCTaTOYHOMY CYJIOBOMY pIillleHHI y cmpaBi cy0'ekTa
IpaBa Ha KOHCTHUTYLIHHY cKapry, BusHaeTbcsi Cynom
TaKolo, 10 HE BiJIMOBia€ BUMOTaM YACTHHH TIEPIIOL
ctarti 55 3akony Ykpainu «IIpo Korcrurymiitanii Cy
Vxpaiuuy» [10].

OTxe, 3 KOHCTUTYIIHHOIO
3BepTaTucs ocoba e I

CKaproro MoOxe
MepeBipKd  Ha
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BignoBigHicTe KoHCTUTYIIT YKpaiHu caMe 3aKOHY 4Yd
OKpPEMHX MOJIOKEHb I[bOTO 3aKOHY, II0 3aCTOCOBaHUI
CYJZIOM B OCTaTOYHOMY pillICHHi.

Ilpn upOMy HEOOXiZHO 3BEpHYTH YyBary, IO
BIINOBiAHO 10 a03amy | myHkry 3 Poszmimy III
«IIpukinnesi nosoxeHHs» 3akoHy Ykpainu «IIpo
Koncrurynittnnit  Cyx VYkpaiHm») KOHCTHTYLIHHY
CKapry Moxe OyTH NMOJaHO, SKIIO OCTaTOYHE CYIOBE
pimeHHs y crpaBi ocoOM HaOpajo 3aKOHHOI CHIIA HE
pawnimie 30 Bepecus 2016 poxy [9].

B yxBami [lpyroi xomerii Ilepmoro cenary
Koncrurynitinoro Cyny Ykpainu Bix 18 xsitas 2018
poky Ne 113-2(I)/2018 3a3naueHo: «SIKII0 ocTaToO4HE
CyJZIOBE pillleHHs HaOpaslo 3aKOHHOI cuiu panime 30
BepecHss 2016 poky, KOHCTUTYILiHHa cKapra MLI0/0
nepeBipkd Ha BianoBimHicTh Koncrurtynii Ykpainu
(KOHCTUTYLIHMHICTE) 3aKOHY YKpaiHM (HOro OKpeMHX
MOJIO’KEHB), IO 3aCTOCOBAaHUI y IbOMY CyIOBOMY
piuienHi, € HenpuiHsITHOIO» [11].

Otxe, ocoba Mae paBo MO1aBaTH KOHCTHTYIIHHY
CKapry IJisl MepeBipky Ha BignoBigHicTs KoHCTHTYTIT
YkpaiHu came 3aKOHY UM OKPEMHX IIOJIOKEHb IIbOTO
3aKOHY, I[0 3aCTOCOBAaHWN CyJOM B pIllICHHI, K€ HE
MIJISITa€ OCKAPIKEHHIO 1 BCTYIIIO B 3aKOHHY CHITY JI0
30 BepecHst 2016 poky, B IHIIOMY BHIIQJIKy Taka
KOHCTHTYLiI{Ha ckapra OyJe BU3HaHA HENPUIHATHOO
Ta HE PO3MIISIATUMETHCS CyJIOM.

OxpeMy yBary HEOOXiHO 3BEPHYTH Ha IEpPEiK
cy0’€KTIB IpaBa Ha KOHCTHTYLIHHY CKapry.

Tak, BimmoBimHO g0 cTaTTi 56 3akoHy YKpaiHu
«IIpo Koncturymiviamii Cyn YkpaiHm» cy0’ekToM
IpaBa Ha KOHCTUTYILIIHHY CKapry € oco0a, sika BBaXae,
1110 32CTOCOBAHHH B OCTATOYHOMY Cy/I0BOMY DillICHHI B
ii cmpaBi 3akOH YKpaiHU (AOTO OKpeMi IOJIOKCHHS)
cynepeuntb Koncrutynii  Vkpainu. J[lo cy0’ekriB
npaBa Ha KOHCTUTYILIWHY CKapry He Hajexarh
IOpUANYHI 0cobu myOuiuHoro npasa. Koncruryuiiiny
ckapry ¢ismuHa ocoba migmucye ocobucto. Skino
Cy0’€KTOM TIpaBa Ha KOHCTHTYLIHHY CKapry €
niesnatHa (iznuHa oco0a, sika 3a CTaHOM 310pOB’st 200
(hi3MYHOI0 BaZOI0 HE B 3MO31 OCOOHCTO ITiIITHUCATH
KOHCTHUTYLIIHY cKapry, ii miamucye yrnmoBHOBaXKeHa B
YCTaHOBIICHOMY 3aKOHOM IOPSAKY 0co0a, Mo i€ Bif ii
imeni. KoHcruTymiiiHy ckapry IOpuamdHOi 0co0OH
MiMICy€e YIIOBHOBAaXKEHA HA 1€ 0c00a, ITOBHOBAXKCHHS
akoi Mae OyTM  MIATBEpPKEHO  YCTaHOBYMMH
JIOKYMEHTaMH IIi€i IOpUINYHOI 0COOM Ta aKTOM IIPO
npr3HavueHHs (0OpaHHS) Ha TOcCaxy yIMOBHOBaXXEHOI
ocobu.» [9].

«Y BUMaAKy, SKOI0 Cy0’€KTOM TipaBa Ha
KOHCTUTYIIIHY CKapry € fie3naTHa (isuaHa ocoda, sika
3a CTAaHOM 3JIOpOB’sl a00 (Hi3MYHOIO BAJIOI0 HE B 3MO31
0coOMCTO mignHcaTH KOHCTUTYLIHHY ckapry, il
MiMICY€e YHOBHOBA)XEHA B YCTAHOBJICHOMY 3aKOHOM
MopsiAKY ocoba, IO Ji€ Bijx ii iMEHi, IpU IBOMY JO
KJIOMOTAHHS MAalOTh OYyTH JIOJAaHI JOKYMEHTH, SKi
HiATBep/KYBaJM O BKasaHWH (akT» - 10 TaKoro
BHUCHOBKY mpuinuia [pyra xoneris cyaunis Ilepmroro
cenary KoncrurymiitHoro Cyny Ykpainu B yxBaji Bifg
6 xBiTHs 2018 poky Ne 43-2(1)/2018 [25].

Omxe, OpuUANYHI 0COOM MyOJiYHOTO TpaBa HE
HaJiJIeHi [paBOM Ha KOHCTUTYIIHHY  CKapry.

BBaxxaeMo Taky HOPMY CyTTEBUM HENOJIKOM 3aKOHY,
SIKMH 11030aBJIsIE TAKUX IOPUANYHUX 0CI0 3aXUCTY CBOIX
IpaB B KOHCTUTYLIHHOMY CYJOYMHCTBI. 3 OINISIY Ha
e, mponoHyemo ab3. 2 4. 1 cr. 56 3akoHy YkpaiHu
«IIpo Koncruryuniiinuii Cyn YkpaiHu» BHKIacTH y
Takiil pepakuii: «OpraHu MiCIEBOIO CaMOBPSIyBaHHS
Ta Jep)KaBHOI BJIay HE HAIJICHI MPaBOM 3BEPHEHHS 3
KOHCTUTYIIHHOIO CKapToI0.»

SIk cBigyaTh CTAaTUCTWYHI JaHl 3a3HayeHi B
[Mopiuni# iHGopmartiitHii qomosiai KoHcTuTy1iiHOTO
Cyny Vxkpaiam 3a 2018 pik, 3aTBep/KEHOrO Ha
3acimanni  Koncturymitinoro  Cymy — Vkpaiam
moctaHoBor KoHcTuryiiitHoro cynay Ykpainu Bim 6
yepBHs 2019 poky Ne 22-11/2019 3a nepiox 3 1 ciuns o
31 rpyans 2018 poky mo Koncruryuiiinoro Cyny
VYkpainu Hagiiiuwio 690 ckapr, 3 Hux 426 (62%) Oyio
MOBEPHYTO Cy0’€KTaM TMpaBa Ha KOHCTHUTYLIHHY
CKapry, K Taki, mo 3a (OpMOI0 HE BiAMOBIAAIOTH
BHMoOram 3akony [12].

Taka cyMHa CTaTHCTHKAa CBiTYUTh TPO Te, IO
ocobaM, SKMM HagaHO TIIPaBO HA  IOJAHHI
KOHCTUTYILIHHOT CKaprm  HEOOXiMHO  JOCKOHAIO
BUBYHUTH YCi BUMOTH O KOHCTHUTYIIHOI CKaprH s
OPUHHATTS ~ Ta  MOJAIBIIOTO  po3miagy  ix
KOHCTHTYLiHMX ckapr KoHcruryuilinum Cyznom
VYkpainu.

BBaxkaeMo 3a JOLIJIBHE PO3MISHYTH OCHOBHI
BUMOTH JI0 KOHCTHTYLIIIHOT CKapry 0 SIKUX HaJIe)KaTh:

1) KoHcrutyliiiHa cKapra MOJA€ThCs IO
Koucrutynitinoro Cyny YkpaiHu gepKaBHOIO MOBOIO.
YYacHUKH KOHCTHUTYIIHHOTO TPOBAKCHHA, SKi HE
BOJIOZIIOTH JepKaBHOIO MOBOIO, MAlOTh CBOEYACHO

3aBUTH  KJOMOTaHHS MpPO y4acTh y  CIpaBi
nepexnanavya. Taki y4acHHMKM  KOHCTHUTYLIHHOTO
NPOBa/UKEHHA  MOXYTh  3ampornoHyBatu  Cyny

KaHJIUIATypy IepeKiajiada, HaJaBlId JOKYMEHTH Ha
HiATBEpUKeHHST Horo kBamidikarii. IlutanHs mnpo
yuacTh nepekianada Bupimye Cenat unm Benuka
najara Jio oYaTKy po3riisiy CIpaBH, IOCTAHOBIISIIOUN
yxBany. (4. 1,4,5 cr. 74 3akony VYkpainu «IIpo
Koncruryuiitnuii cyn Ykpainuy») [9].

2) Koncruryuiiina ckapra 10 Cyay Ha/JICHIa€ThCs
momrolo  abo  mojmaeThes  Oe3mocepesHbO 10
Cekperapiary (4. 1 cr. 57 3akony VYkpainm «IIpo
Koncruryuiitnuii cyn Ykpainuy») [9].

3) Crarrero 55 3akony VYkpaiam «[Ipo
Koncruryuiitnuit cyn Ykpainw» nependadeHo, 1o y
KOHCTHUTYULIHHIHN cKap3i 3a3Ha4Ya€ThCA:

3.1. Tpi3Buiie, im'a, 0 6aThbKOBI (32 HAsIBHOCTI)
rpoMajgsHUHA YKpaiHW, iHO3eMmd dYu ocobm 6e3
TPOMaJsSHCTBA, aJpeca 3apeecTPOBAHOTO  MicIs
MPOXKMBAaHHSA 0co0M (i iHO3eMms 4M ocobu 6e3
IpOMa/ITHCTBA — Miclisl tepeOyBaHHs) a00 MOBHA Ha3Ba
Ta MiCIe 3HAXOJUKEHHS IOPHIMYHOI 0COOM, a TaKoxX
HOMep 3aco0y 3B'3Ky, ajgpeca €JIEKTPOHHOI IOILITH,
SKIO Taki € (myHKT | yactuHM 2 ctarTi 55 3akoHy
VYipainu «I[Ipo Koncruryuiinuit cyn Ykpainm») [9].

3.2. BigoMocTi Ipo yIOBHOBa)KEHY 0c00y, 110 i€
BiJ iMeHi cyO'exTa mpaBa Ha KOHCTHUTYIIHY CKapry
(mynkT 2 gactunu 2 ctarti 55 3akony Ykpainu «IIpo
Koncruryuiitnuii cyn Ykpainu») [9].
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BBaxaemo, 110 JOBIpEHICTb, $Ka BHAAETHCS
0co00l0,  HAJICHOI0  TpaBOM  Ha  MOJAaHHS
KOHCTHTYLIITHOT CKapTy Mae 4iTKO repeadayaTy npaBo
MOBIPEHOT'0 IIPECTABIISTH IHTEPECH JOBIPUTEINS came
y Koncruryuiitnomy Cyi.

3.3. Onwc nepediry po3risay BiIIOBIIHOT clIpaBH
B cyJax (IyHKT 4 yacTwHH 2 cTaTTi 55 3akoHy YKpaiHu
«IIpo Koncruryniiiaumii cyn Ykpainu») [9].

JlocniauBIIM BKa3aHy BUMOTY 10 KOHCTUTYIIHHOT
CKapry, BapTO 3a3HAYMTH, IO B JAHOMY BHIAAKY
HAeThCsI PO XPOHOJIOTIYHUI BUKJIAl 3BEPHECHb aBTOpa
KIIOTIOTaHHS 70 CYJOBHX YCTAaHOB i3 BiATIOBIIHUMH
3asBamMH (T1030B, ameisliiiHa ckapra, KacariiiHa
CKapra) Ta pe3yJbTaTH iX po3risiny.

3.4. KopoTkuii BHKJa] OCTaTOYHOTO CYyIOBOTO
pilieHHs, B SIKOMYy OyJO 3aCTOCOBaHO BiJIOBIIHI
MOJIOXKEHHS 3aKOHYy YKpaiHM (TyHKT 3 wacTuHH 2
cratTi 55 3akony Ykpainu «[1po Koncrurymiiamii cy
Vkpaiam») [9].

3.5. Komis 0CTaTo4HOTO CYZOBOTO PIllICHHS Y
crpaBi cy0’ekTa IpaBa Ha KOHCTHTYLIHHY CKapry Mae
OyTH 3acBil4eHa B yCTaHOBJICHOMY IIOPSIZIKY CYIIOM,
mo Horo yxBanmuB (a63am 10 gactmHM 2 ctarTi 55
3akony VYkpainm «[Ipo KoHucrutyuiiiHuit cyn
Vpaiany) [9].

Ha HeoOXiAHICTh BHKOHAHHS BKa3aHOI BHMOTH
HEO/IHOPa30BO 3BepTaB yBary KOHCTHUTYWiHHUI cyn
VYxpainu, B Tomy uncii Tpers koneris cyanis [lepuioro
cenaty Koncruryniiinoro Cyny YkpaiHu B yXBaii Bif
12 kBiTHa 2018 poky Ne 80-3(1)/2018) Bkazana, 110
HEHAJIe)KHE 3aCBITYEHHS KOIIil OCTATOYHOTO CYI0BOTO
pillleHHs y chpaBi cy0'ekTa MpaBa Ha KOHCTUTYIIHHY
CKapry € IiCTOTHUM (opManbHUM HENONIKOM Ta
Mi/ICTaBOIO VISl TIOBEPHEHHSI KOHCTUTYLIHHOT CKapru
aBTOpy KiomoraHHs kepiBHMKoM  Cekperapiaty
Koncruryuiitnoro Cyny Ykpainu, sik 1e nepeadadeHo
a03a1i0M MepLIMM YaCTHHH TPeThol crarTi 57 3akoHy
Vxpainu «IIpo Koucruryriauit Cyn Ykpaian» [13].

[lpore, Ha Hamy AyMKy, BKa3aHa BHMOTa JI0
CKapru YCKIQJHIOE Ta TMEpelmKomKae Ccyb’extam
3BEPHEHHS CKOPUCTATHCh CBOIM KOHCTHTYLIHHAM
MPaBOM Ha MMojavy KOHCTHTYLiIHOI ckapri. OCKUIBKH
B OUIBIIOCTI BHIIAJKIB Ha MOMEHT 3BEpPHEHHS 3
ckapror 1o Cyny, KOMisl TAKOTO PIllICHHS, 3aCBiqueHa
CyZIOM, IO HOTO yXBaJlUB, BIICYTHs y cy0’€KTa mpasa,
Tak sK TIepedyBac Ha BHKOHaHHI B Jep)KaBHIN
BUKOHaBUill ciyk01 abo B3araji He HarpasjeHa
cy0’€KTy 3BEpHEHHSI CyJIOM, SIKHUH YXBAJIMB OCTATOYHE
pimreHHs.

Kpim Toro, wacturoto 2 crarti 2 3akoHy YKpaiHu
«IIpo mocTym 10 CyJ0BHX pillleHb» TependadeHo, 1o
yCi CyZOBi pillIeHHS € BIAKPUTHMH Ta IiJISATal0Th
ONIPWIIIOJJHEHHIO B ENEKTPOHHIH (opmi He Mi3Hime
HACTYITHOTO JIHS IICJIA X BUTOTOBJICHHS 1 ITiJITHCAHHS
[14].

Tomy BBakaeMo, IO CyAJi MarOTb MOXKJIHMBICTH
O3HAaHOMHTHUCH 13 TEKCTOM pillleHHS y EC€IUHOMY
JIepKaBHOMY PEeCTpi CyIOBHX pimieHs, a B ab3ami 10
gacTUHH Jpyroi ctarti 55 3akony Ykpainu «IIpo
Koncruryniftnuit Cyn YkpaiHn» IpoOIoHyeMO Micis
CJIOBa «CYyJIOM» CIIOBA «IIIO HOTO yXBalWB» 3aMiHUTH
Ha CJIOBA « B IKOMY 3HAXOJUThCS CIIPABay

3.6. KoHkpeTHi mosnoxeHHs 3aKoHy YKpaiHH, sKi
HaJIS)KUTh NIEPEeBIpUTH Ha BiANoBiaHiCTE KoHCTHTYLIT
VYkpaiHu, Ta KOHKpeTHI mojoxeHHs KoHcTuTymil
VYkpaiHu, Ha  BIANOBIAHICT SKHM  HaJIC)KUTh
NIepeBIpUTH 3aKOH YKpaiHu (MMyHKT 5 4aCTHHU 2 CTaTTi
55 3akony VYkpainu «Ilpo KoHcruryniiiHuii cyn
Vkpaiam») [9].

Tak, Ilepma koneris cyamiB Jlpyroro ceHary
Kouctutynitinoro Cymy VYkpainum B yxBami Big 22
tpaBHs 2018 poxy Ne 174-1(11)/2018 koHKpeTH3yBaIa
BKa3zaHy BHMOTY, 3a3Ha4uuBIIM: «CyO0'eKT IpaBa Ha
KOHCTHTYLIHY CKapry MHOBHHEH YITKO BH3HAYUTH
MIpeAMET NePeBIPKU Ha KOHCTUTYLIHHICTh, IPH LIbOMY,
HEIOCTaTHhO BKa3aTW JIMIIE CTAaTTi BiJIOBIHOTO
3akoHy Ykpainm um Koncruryuii VYkpainu, ane i
KOHKPETHI YaCTHHU IIMX CTAaTeH, OCKUILKU KOJKHA 3 HUX
Mae caMoCTifHui 3micT» [15].

3.7. OOTpyHTYBaHHS  TBEpIKEHb 010
HEKOHCTHUTYIIHHOCTI 3aKOHY YKpaiHu (1oro oKpemMux
TIOJIO’KEHB) 13 3a3HAYECHHSM TOTO, SIKE 3 TAPAHTOBAHMX
Koncturyniero YkpaiHu NpaB JIOJWHH, Ha IyMKY
Cy0’eKkTa mpaBa Ha KOHCTHTYLIMHY CKapry, 3a3HAJIO
TIOPYIIEHHS BHACIIIOK 3aCTOCYBaHHA 3aKOHY (ITyHKT 6

yactuau 2 crarti 55 3akony VYkpainu «IIpo
Kouncruryuiitauii cyn Ykpaian») [9].
«[IpunymeHss  He MOXYTb BBa)KaTHCS

apryMEHTaMH Ha MiATBepIXKSHHS HEKOHCTUTYIIIHHOCTI
NPaBOBUX aKTIiB YM 1X OKPEMHUX IOJIOKEHbY, 3a3HAYHB
Koncruryuiitnuit Cyn Ykpainu B yxBaji Bif 2 BepecHs
2015 poxy Ne 34-y/2015 poky [16].

«IIpy  1pOMy ocoba, sKa 3BEPTAETHCSA IO
Koucrutymiiinoro Cyny YkpaiHd, MOBUHHA HE JIUIIIC
3a3HAYUTH, & H apryMEHTOBAHO JJOBECTH SIK caMe 3aKOH
(fioro okpeMi TONOXKEHHS) OOMEXye Yd Mmopyurye il
KOHKpPETHE KOHCTHTYILIHHE NpaBo 1 IO Take
obmexeHHst He Biamnosinae Koncrurynii Ykpainu (e
HEKOHCTUTYLIHHUM)» IO TaKOTO BHCHOBKY HpHHIILIa
Iepma  komeris  cyamie  Ilepmioro  cenaty
Koncruryuiitnoro Cyny Ykpainu B yxBami Bijg 24
kBiTHs 2018 poky Ne 127-1(1)/2018 [17].

Takox Koncrutymiitauii Cyx YkpaiHu B CBOId
yxBaii Bix 4 kBitHA 2017 poky Ne 4-y/2017 3BepHYB
yBary, mo «llutyBanHs mnpumnuciB KoncTtuTymii
YkpaiHd, MDKHapOTHO-TIPABOBHX  aKTiB, 3MICTY
MTOJIOXKEHb 3aKOHIB YKpainu, akTiB KoHcTuTyIiitHOTO
Cyny VYxpainm 0Oe3 apryMmeHTarii HEBiIIOBITHOCTI
Koncrurynii  YkpaiHH  OCIIOPIOBaHHX  IOJIOKEHb
3aKOHY HE € OOIPYHTYBaHHAM iX HEKOHCTHUTYLIHHOCTI
y PpO3yMiHHI MyHKTYy 6 YacTHHHM IpYyroi cTarTi 55

3akony VYkpainm «lIpo Komcruryuiitamit Cyn
VYkpainn» [18].
Kpim TOTO, aHAJI3yI0un yXBaJIU

KoncruryuiitHoro cyay YkpaiHu, BapTo 3a3HauuTH,
mo cy0’ekT B  KOHCTHTYHIHHIH  cKap3l Mae
OOIpYyHTYBaTH caMe€ KOHCTHTYLIHHICTh ITOJIOKCHb

3aKOHY, a TaKOo)XX BKa3aTH MpPaBO JIOJUHM, SKE
MOPYIIEHO BHACTIJIOK 3acTOCYBaHHS 3aKOHY, Ta
BignoBigHoi Hopmu Koscrurymii  Vkpainu, ska

TapaHTye Le Mpaso.
3.8. BimomocTi npo IOKyMeHTH i MaTepiaiu, Ha
AKI TOCHIIA€EThCA CYO'€KT TNpaBa Ha KOHCTUTYIIIHY
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CKapry, i3 HaJaHHSIM KOIii I[HMX JOKYMCHTIB 1
marepiaiis [9].

Cnig 3BepHyTH yBary, 1o Jlpyra xojeris
[epmmoro cenaty Koncruryniiinoro Cyny Ykpainu B
yxBaui Bixm 17 kBitHa 2018 poky Ne 102-2(1)/2018
3a3Ha4MIa HACTyMHE: «Y KOHCTHTYLIHHINA cKap3i Mae
OyTH 3a3Ha4eHO BCi BIJOMOCTI TPO ITOKYMEHTH i
MaTepiaii, Ha sKi Cy0'€KT mpaBa Ha KOHCTHTYIIHHY
CKapry IOCHJIA€ThCs, NOITYyYeHO iX KOmii, a TaKoxX
BKa3aHO IX y MepeNiKy JOKYMEHTIB i MarepiamiB, IO
JIOAIOTBCA 10 KOHCTHUTYIIHHOT cKaprm» (IMyHKT 7
gactuHH 2 cTarti 55 3akony VYkpainu «IIpo
Koncruryuiitanii cyn Ykpaian») [19].

3.9. Ilepenmik JOKyMeHTIB 1 MaTepiaiiB, IO
JOJAt0Thest (MyHKT 8 wacTuHHM 2 cTarTi 55 3akoHy
Vkpainu «I[Ipo Koncrutyuiiuuii cyn Ykpainmy) [9].

Sk 3a3naveno B YxBaui Jpyroi koserii [lepmioro
cenary Koncrurymiitnoro Cyny Ykpainu Bix 17 kBiTHS
2018 poky Ne 104-2(1)/2018 y xOoHCTHTYIIHHIH cKap3i
Mae OyTH 3a3Ha4eHO BCi BIIOMOCTI MPO JOKYMEHTH i
MaTepiany, Ha SKi Cy0'eKT mpaBa Ha KOHCTHUTYIIHHY
CKapry IOCHJIA€ThCs, NOIYyYeHO iX KOmii, a TaKoxX
BKa3aHO IX y TEpetiKy JOKYMEHTIB 1 MaTepiaiiB, IO
JIOAAI0THCS 10 KOHCTUTYLIHHOT ckapru [20].

JloCHmiuBINKM yCI BHMOTH [0 KOHCTHTYMIAHOL
CKapry, CJIiji 3ayBa)KUTH, 110 KOHCTUTYIII}{Ha cKapra 1e
CKJIQIHUH FOPUIUYHUAN IHCTUTYT, SIKUH HE
npaioBaTiMe eeKTUBHO Oe3 aaBokaTiB. Baxaemo,
1110 ceMa aJJBOKaTH 3MOXKYTh IiIrOTYBAaTH BiANIOBITHUM
YIHOM Yy BiATIOBIJHOCTI JO BUMOT CKapry Ta 3aXHUCTUTH
MOpYHIeHI TpaBa o0coOM y  KOHCTHTYHIHHOMY
cymounHcTBi. OcobaM, sKi MarOTh MPaBO Ha MOJAdy
KOHCTUTYIITHOT CKapru Ta iX agBoKaTtaM HEOOXiTHO
3BEpPHYTH yBary IIpM HalWCaHHI CKaprH, II0
HEJIOTPUMAHHS BUMOI 3aKOHY IIOJO NPHUHITHOCTI
CKapry SBJSIETHCA TiCTABOIO JUIS BIIIMOBH y BIAKPHUTTI
KOHCTHTYLII{HOTO IPOBaXKEHHS y CIIPaBi.

Tak, crarreto 77 3akony Ykpainu «lIIpo
Koucruryuiitnuit Cyn VYkpainm» nependadeHo, 1o
KOHCTUTYI[IfHa CKapra BBa)Ka€TbCAd MPUHHATHOIO 3a
YMOB it BIJIIIOBITHOCTI BHMOTaM,
nepeabadeHuM crtaTtamMu S5, 56 mporo 3akoHy, Ta
AKIIO:

1) BuuepmaHo Bci  HaIiOHAJBbHI  3aco0H
IOPUANYHOTO 3aXMCTy (32 HAsSBHOCTI yXBaJICHOTO B
MOPSJKY aNelsIiHHOTO MeperIsiay CyJOBOTO pillleHHS,
sKe HaOpasio 3aKOHHOI CWiiM, a B pasi mepeadaueHol
3aKOHOM MOJKJIBOCTI KacamiHHOTO OCKap)XeHHS -
CYJIOBOTO  pIllIEHHs, BHHECEHOIO0 B  IOPSJAKY
KacaIiifHoro mepersiay);

2) 3 nHA HAOpaHHS 3aKOHHOI CHJIM OCTaTOYHUM
CYJIOBUM pIIlIEHHSM, Yy SIKOMY 3aCTOCOBAHO 3aKOH
Vkpainu (HOro OKpemi MOJIOKEHHS), CIUIMHYJIO He
6isple Tppox Micsis [9].

[Tpn upoMy, Ha Halry TyMKY, 3aKOHOM HE BpETYJI
HOBAHO ITUTAHHS ITOHOBJICHHS ITPOITYIIEHNX CTPOKIB, K
oJH
cKapra Io/iaHa Micysl 3aKiHYeHHS TPUMICSIIHOTO CTPOK
yasie i po3risa € HeoOXiJHUM Yepe3 MOTHBH CYCIIbH
oro iHTepecy. 3 OTJIsIAy Ha e,
MPOMIOHYEMO TIPOIKCATH B 3aKOHI HOPMY, sIKa repeada
qae BiJICYTHICTB Y ocobu B

JTAHOMY BUIIAJIKy O0OB'SI3KY 3asBIISATH KJIOTTOTAHHSI
PO TIOHOBJICHHS IIPOIYIIEHOTO CTPOKY.

[IpoTe, Ha Ham TOIJIAA, OJHHAM i3 TOJOBHHUX
HENOJIKIB KOHCTUTYLIHHOI CKapru € BiJICYTHICTh
MOJKJIUBOCTI SKICHO peaiizyBaru MeXaHi3M
KOHCTUTYLIHHOTO 3axucTy. OCKUIBKH, HAaCHIiIKOM
BH3HAHHS HEKOHCTUTYLIHHIM OKPEMOTO 3aKOHY MOXKE
OyTH BIJHOBIICHHS TIIOPYIIEHOTO TIpaBa 0coOW B
TOPSAKY MEPETIIAY 3a BUKITIOYHUMH o0cTaBHAMU. Ha
JKallb, CyIOBa IIPAKTHKa CBIAYUTH, IO B TaKOMY
BHIIAIKy TpaBO Ha e(eKTUBHUI 3aci0 FOPUAMIHOTO
3axXHUCTy Maihke He MOKIIMBO pealli3yBaTH.

Tak, vactmramu 2,3 cratti 152 Koncturymii
Ykpainu nepenbdadeHo, Mo «3aKOHH, iHII akTh abo 1X
OKpEeMi TOJIOKEHHS, 110 BU3HAHI HCKOHCTUTYIIHHUMH,
BTPAvYarOTh YHHHICTh 3 JTHST yXBaJCHHS
Koncruryuiitnum Cyzom VYkpaiHu pimieHHs npo ix
HEKOHCTUTYIIMHICTb, SKIIO iHIIE HE BCTAHOBICHO
CaMHM pIillIeHH:M, ajie He paHilre JHs Horo yXBaleHHS.
MarepianbHa 9i MOpaJibHA IIKO/A, 3aBAaHa (Gi3uaHIM
a00 FOPUIUIHAM 0c0o0aM aKTaMH 1 JTisMH, 110 BU3HaHI
HEKOHCTUTYIITHUMH, BiJIIKOZOBYETHCS ICPIKABOIO Y
BCTAHOBJICHOMY 3aKOHOM TOpsAKY» [1].

Taka HOpMa OCHOBHOTO 3aKOHY € OCHOBHOIO
MEePEIIKOA0I0 TS BIANIKOIYBaHHS IEPKABOIO 0cobam
MaTepialibHOI YH MOpaIbHOI IIKOAH, 3aBIaHOl
3aKOHaMH, 110 BU3HaHI HEKOHCTUTYIIIHHUMU. 3 OTJIsI LY
Ha 3a3HaYyeHe, BBAXKAEMO 3a JOLIILHE BHECTH 3MIHH JI0
KoHcTuTynii B 4acTHHI PETPOaKTUBHOCTI PILICHHS
KoHCcTUTYIIHHOTO CYIy.

3a3HavyeHI 3MiHM TIOBHICTIO BiANOBITaTHMYTh
KouBeHmii mpo  3axWcT  mpaB  JIIOJUHU i
OCHOBOIIOJIOXKHHX CBOOOX Ta CyNOBI TpaKTHII
€Bporeiickkoro  cyay 3 OpaB  JIIOAWHA 1
OCHOBOTOJIOKHMX cBoOoa. Tak sk, crarrero 13
KonBeH11iT Tpo 3aXKCT MpaB JIIOAWHU Nepe10adeHo, o

KOXKEH, 4ui mpaBa Ta CBOOOIM, BHM3HaHI B IIiif
KonBeHuii, Oyno mopyuieHo, Mae MpaBo Ha
ebexTMBHMHA  3aci0  IOPHIMYHOTO  3aXHCTy B

HallilOHAJILHOMY OpraHi, HaBiTh SIKIO TaKe MOPYIICHHS
Oyno BuMHEHe oco0amu, $Ki 3IIHCHIOBaM CBOL
odimiifHi TOBHOBaXKEHHS.[22].

[opsix 3 M, wactuHOIO 1 crarti 35 KonBeHii
PO 3aXHMCT TIPaB JIIOAWHH 1 OCHOBOIIOJIOXXHUX CBOOO
nepenbayeHo, IO Cyx MoXe Oparu chpaBy 10
PO3TIMy JIHINE MICHIA TOTrO, SIK OyJIO BHYEPIIaHO BCi
HalliOHAJIBHI 3aCO0M IOPUIMYHOTO 3aXHCTY, 3TiIHO i3

3arajJbHOBU3HAHVMH  TPHUHIMIIAMA  MDKHAPOIHOTO
mpaBa, 1 BOPOJOBXK IMIECTH MICSIIB BiJ JaTh
MTOCTAaHOBJICHHS OCTaTOYHOTO pileHHs Ha

HaIioHAJIbHOMY piBHi.[22].

Kpim toro, y crpasi «lixan npotn TypequnHm»
Bin 27 wuyepBHa 2000 poxy €CIIJI Haranmas, mo
«IIPaBUIIO 3000B'A3ye  3asABHHKIB  CIIOYATKY
CKOpHCTaTHCs 3aco0aMy IOPUIMYHOTO 3aXHUCTy, SKi
3a3BUYail € JOCTYITHUMH 1 JOCTaHIMHM y BHYTPIIIHIH
MIpaBoOBiii cuctemi, abu 1atu iM MOXKJIIMBICTD OTPUMATH
BIJIIIKOAYBaHHS 3a WMOBIpHI mopymeHHA. [cHyBaHHS
3ac00iB IOPHIUYHOTO 3aXHCTy Mae OyTH TOCTaTHBO
BH3HAYEHNM, SK Ha IMPAKTHII, TaK i B TeOpii, B iHIIOMY
pa3i Taki 3aco0M He BIONOBIZATHMYTH BHMOTaM
noctymHocTi Ta edexruBHOCTi. IlyHkr 1 crarti 35


https://zakon.rada.gov.ua/laws/show/2136-19#n386
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TAKOXX BUMArae, abu CKapr, ki MaroTh HaMip TOJaTH
1o Cyny, crioyatky OyJu moJiaHi IOHAWMEHIIIE IO CYTI
JI0 BIAMOBIMHOTO HAIIOHAJIBHOTO OPraHy 3TiTHO 3

hopMaTEHUMH BHMOTaMH, BCTaHOBJIEHUMU
BHYTPIIIHIM 3aKOHOJABCTBOM, aJjie IIe HE O3HaYae
HEOOXIIHICTD BXKUTTS HeaJeKBaTHUX abo

Hee()EeKTUBHHX 3aC00iB FOPUIUIHOTO 3aXUCTY CIPaBay
[21].

BBaxkaeMo, 110 710 poIieCyambHUX Baj peaizarii
mpaBa Ha eQEKTHBHHHA 3aXHCT MOPYIICHUX IIPaB
IHCTUTYTOM KOHCTUTYIIIHHOT CKapTy TaKOXX HaJICKaTh
JIesIKi HOPMH TIPOIIECYaTbHUX KOJCKCIB.

Tak, mnynktom 1 wactuaum 3 crarti 320
T'ocnonapcekoro mponecyanbHOr0 KOAEKCY YKpaiHu
nepen0avyeHo, 110 IMiJCTaBOI0 IS HEPETIIs Ay CYA0BHX
pillicHb y 3B’S3Ky 3 BUKIIOYHUMH OOCTaBHHAMH €
BcTaHoBJeHa Koucruryniitnum Cyaom  Ykpainu
HEKOHCTUTYIIHHICT  (KOHCTHUTYIIHHICTS)  3aKOHY,
IHIIIOTO MTPABOBOTO aKTa UM IX OKPEMOTO TOJI0KECHHS,
3aCTOCOBAaHOTO (HE 3aCTOCOBAHOTO) CYIOM TMIpH
BHUpIIICHHI CIpaBH, SKIIO pIMICHHS Cyay IIe He
BuKOHaHe [23].

BigmoBigHo mo myHkTy 1 wactmhu 5 cratTi 361
Konekcy anMiHICTpaTHBHOTO CYAOYMHCTBA YKpaiHU
MiICTABOIO JJIS MIEPETJIAY CyIOBHX PillicHb Y 3B’SI3KYy

3 BHUKIIOYHMMH OOCTaBUHaMH € BCTaHOBJICHA
Koncruryuiitnum Cynom Ykpainu
HEKOHCTUTYLIHHICT,  (KOHCTUTYLIHHICTh)  3aKOHY,

IHILIOTO MPAaBOBOT'O aKTa YM IX OKPEMOTO MOJIOKEHHS,
3aCTOCOBAaHOTO (HE 3aCTOCOBAHOTO) CYyIOM TMIpH
BHUpIIICHHI CIpaBH, SKIIO pIillleHHS Cyay Iie He
BuKoHaHe [5].

[Myakrom 1 gwactuaum 3 crarti 423 LuBineHOTO
MpoIIeCyabHOTO KOJIEKCY YKpaiHu mependadeHo, 1o
MIICTaBOIO /IS TIEPETJIsily CYy/IOBHX PillleHb Y 3B’SI3KY

3 BHUKIIOYHMMH OOCTaBUHaMH € BCTaHOBJICHA
Koncruryuiitnum Cynom Ykpainu
HEKOHCTUTYUIHHICTh  (KOHCTUTYLIHHICTB)  3aKOHY,

IHILIOTO MPAaBOBOT'0 aKTa YM X OKPEMOTO MOJIOKEHHS,
3aCTOCOBAaHOTO (HE 3aCTOCOBAaHOIO) CyIOM IMIpH
BUDIIICHHI CIIPaBH, SKIIO pIIICHHS Cyoy IIe He
BUKOHaHe [6].

ToOTo, 3a3HaveHi TpolecyambHi  KOJCKCH,
MICTSITh aHAJIOTiYHI HOPMH, SIKi Iepen0dadaroTh, Mo y
pa3i BU3HAHHS HEKOHCTUTYLIHHMM OKPEMOI'O 3aKOHY
Meperyisii  CyJlOBOTO  pIMIEHHS 3a BHKIIOUYHHMH
obcTaBUHAMY MOXJIMBHIA JIMINE SIKIIO PIIEHHS IIIe HE
BUKOHaHO. Taki HOPMH TaKOX YHEMOXJIHBIIOIOTh
pearizamifo MeXaHi3My KOHCTHTYHIHHOTO 3aXHCTY.
Tomy Ha Hamy AyMKy, Yy BKas3aHi CTarTi
MpOIECyalbHUX KOJEKCiB HEOOXiTHO BHECTH 3MiHH, a
came: TICIS CNiB «IKIIO PIIICHHS CyIy» BHKIIOYHTH
CJIOBA III€ HE BUKOHAHEY.

JocmiKyroun iHCTUTYT KOHCTUTYLIHHOT CKaprH,
TaKoX HEOOXiZHO 3BEpPHYTHM YyBary Ha CTarTio /[
Kopekcy aamiHicTpaTHBHOTO CyJOYMHCTBa YKpaiHU
[23], cratmio 11 T'ocnomapchKOro mpouecyaibHOro
Kojekcy VYkpainu [5], crartio 10 IlusimsHOTO
nporecyanbHoro Ykpainu [6]. Bxkazanumu HOpMamu
MpOLIECyalbHUX KOAEKCIB YKpaiHu, mependadeHo
HACTYITHE:

«Skmo cyn M0XOAWUTh BHCHOBKY, IO 3aKOH YU
IHIMKA TpaBoBUH akT cynepeunts KoHctuTymii
VYkpainu, cyll HE 3aCTOCOBYE TaKHil 3aKOH YH 1HINUI
MpaBOBUI akT, a 3actocoBye HopMmHu KoHcTuTyIii
VYkpainu sk HopMH 1psMoi Il

Y TakoMy BUIAJKy CY/I IiCJIsl BHHECEHHS PIllICHHS
y cmpaBi 3BepTaeTbest M0 BepxoHoro Cymy mis
BHUPIMICHHS TIMTaHHSI CTOCOBHO BHECEHHSI MO
Kouctutymitinoro Cynmy VYkpaiHM TOTaHHS IOAO
KOHCTUTYIIHHOCTI 3aKOHY YH iHIIIOTO IMPABOBOT'O aKTa,
o BigHEeceHo 1o ropucaukiii Koncturyiiinoro Cyay
Vkpainu.» [5,6,23]

IIpote, sk CBiMYHTH CymOBa  MPAKTHKA,
HAI[IOHAJIbHI CYJOU MalXe HE KOPUCTYIOThCS TaKUM
MPaBOM, HAJJAHUM MPOIECYATbHUMH KOJCKCAMH, 1 HE
3aCTOCOBYIOTh HOpMH KOHCTHUTYIIT K HOPMH MPSIMOT
nii. Tomy Ha Halry AyMKy, CyId B 0araTboX BHIAIKax
IpU BHWHECCHHI pIMIEHHS MOPYUIYIOTh CTAaTT0 6

KouBeHmii  mpo  3axWcT  mpaB  JIIOJUHU 1
OCHOBOIIOJIOXKHUX CBOOO/I.
Ha Take mOpyIIeHHS HAIIOHATBHUX CYIIiB

VYkpainu 3BepHyB yBary €CIIJI y cmpasi «[Iponina
npotu Ykpaiau» Bix 18.07.2006 poky , 3a3HAYHBIIN
HacTynHe: «Y Wil cnpaBi 3asBHULS 3BepTajach JIo
HalliOHAIBHUX CYHiB 3 BHMOTOIO BHpIWMUTH Ii cmip
HIO/I0 TICHCIT 3 OpraHaMM COIIaJbHOTO 3a0e3MeUeHHS.
3asBHULIS IOCKIIANACS, 30KpeMa, Ha MOJ0KEHHS CTaTTi
46 KoHCcTHUTYIIi1, 3asBIISIOYH, 11O ii ICHCIS HE MOBHHHA
OyTH HW)XYOI0 32 IPOXUTKOBUHA MiHIMyM. OnHak
HaIllOHAJTBbHI CYId HE BYUHWIA JKOJAHOI CHpOOH
MPOaHaTi3yBaTH TO30B 3asBHHMIN 3 IIi€l TOYKH 30Dy,
TIOTIPU TIPsIME ITOCHIIAHHS y KOXKHIH CYOBi# iHCTaHIII.
He y xomnerentii Cyay BUpINIyBaTH, SKHHA IIISIX MIiT
O0u OyTH HalaleKBaTHIIINM I HAIllOHAIEHUX CY/iB
Opy po3riisyii 1boro aprymenty. OpHak, Ha IyMKY
Cyny, HaIliOHAJbHI CyIW, IUJIKOM ITHOPYIOUH ICi
MOMEHT, X04a BiH OyB cHeUU(iIYHHM, JOPEUYHHM Ta
BOXJIMBUM, HE BHKOHAJM CBOi 3000B'SI3aHHS IOJO
nyHkTy 1 crarti 6 KouBenuii. BiamosigHo Oyno
HOPYIICHHS [[HOTO TIOJIOKEHHS.» [24].

OTxe, y3arajgbHIOIOYH MpoaHali30BaHe
HaIliOHAJIbHE 3aKOHOZAaBCTBO IHCTHTYTY
KOHCTHUTYIIHHOI CKapru Ta akTu KOHCTHUTYLiHHOTO
Cyny Yxpainu, BapTO 3ayBaXXUTH, 0 KOHCTUTYIIHHA
cKapra € e(peKTHBHHAM IIPOILECYaTbHUM 3aCO00M s
3aXUCTy OCHOBHUX MpPaB i CBOOO TPOMAJISH, OCKIITBKH
Ha BIAMIHY BiJl IHIIMX CKAapr Ta MO30BIB, PIICHHS IO
KOHCTHUTYLIHHIH cKap3i Ma€e He TINbKY IPUBATHUM, a i
CyCIJIbHUN  XapakTtep. BBakaemMo, 10  micis
BJIOCKOHAJICHHA IIbOTO 1HCTUTYTY KOHCTHTYIiHHE
MIPaBOCY/Isl JOCATHE BUCOKOI'O €BPOIEHCHKOIO PiBHS
NIPaBOBOI KyJIbTYpPH.

BucnoBkmu. Buxonsuu 3 MIPOBEJEHOT0
JOCIIIJKEHHSI, PE3IOMY€EMO, IO BBEJCHHS IHCTUTYTY
KOHCTHTYLIIHHOI CKapru € HEeOOXiIHHM KpPOKOM [UIst
3a0e3reueHHs] HAJIEKHOTO 3aXHCTy IIpaB JIOJUHU B
kpaiHi. OCKiTbKM IHAWBiIyallbHA KOHCTHUTYIIiIHA
cKapra peaiiszye onpa3y JBi METH, a caMme: IPUBATHUN
iHTepec —Teperisag CyHZoBOi cmpaBH oOco0M  3a
BHUKIIIOYHUMH 0OCTaBMHAMH, Ta CYCHUIBHUH iHTEpeC —
TIPUBEACHHS HAIIOHATHHOTO 3aKOHOIaBCTBA YKpaiHU y
BiamoBigHIcTh 10 KoHCTHTYII].
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[Mopsin 3 UM, BBaXKaeEMO, 110 icHY€ HEOOXiTHICT
MOKPAIIICHHS] HOPMATUBHOI'O BPET'YJIFOBAHHS IHCTUTYTY
KOHCTUTYI[IHOT CKapry IUISIXOM BHECEHHS 3MiH JIO
Koncrurynii, CIIEIIaIBHOTO 3akoHy po
KoHcTuTyuifinuii Cy/1 Ta IponecyaabHUX KOJCKCIB.

Bapro 3a3HayMTH, L0 OCHOBHUM HEIOJIKOM
e(heKTUBHOCTI 1HCTHTYTY KOHCTHTYIIIHHOI CKapru €
MPOIIECYalbHUH  HEMOJIIK ~ BHKOHAHHS  PIlICHHS
Koncrurymiiinoro Cynmy VYkpaiHw, SKHM BH3HAHO
HEKOHCTUTYI[IHHUMH OKpPEMi TIOJOXCHHS 3aKOHY.
Takuii HEIOJIK TOJSITae€ y TOMY, IO MPOIeCyallbHi
KOJCKCH, KpiM KpuMiHAIBHOTO MpoIecyaTbHOTO
KOJIEKCy, TependadaroTh sK HACHIJIOK BH3HAHHS
HCKOHCTHUTYI[ITHAM OKPEMOTO 3aKOHY MOXJIHMBICTh
Hmeperiisily  pillleHHAs  CyAy 3a  BHUKIIOYHUMU
o0CTaBHHAME SIKIIO PpIlICHHS e HE
BUKOHAHO. OCKUIBKH PINICHHS CYy BCTYTIA€ B 3aKOHHY
CHITy TIiCHS amleJsmiHHOTO OCKapXCHHSA, a SKIIO
amneSIiiAy CKapry He MOJaHO, TO HMOBIPHICTH TOTO,
o pileHHs Oyje BUKOHAHO 1O MPUHHATTS PilICHHS
Konctutymiiamm  CynoM, ayxke Benuka. A 11e
(bakTHYHO HIBENIOE peami3alilo NPUBATHOI METH
ocobu, sika 1mo1ana KOHCTUTYIIIHY CKapry.

[piopureTHUM HATIPSAMOM MOJTANTBIIINAX
JOCITIKEHb Oy/ie TOCIIKEHHSI PealIbHUX Pe3yJIbTaTiB
3aXHCTY Ta BIIHOBJICHHS MpaBa 0COOM NPU BUKOHAHHI
pimenHss KoncruryuiiiHoro cyny VYkpaiHu, SKuMm
BU3HAHO HEKOHCTUTYLIHHUMH OKpEMi IIOJIOKEHHS
3aKOHY.
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